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Dear Mr Hopkinson 

Executive Summarv 

Hutchison Ports UK (HPUK) has considerable concerns regarding the Track 
Access Option (TAO) that Crossrail has applied for. HPUK is therefore pleased to 
have this opportunity to state our case during this consultation period. 

HPUK has already made known its concerns regarding the short length of time 
allowed for consultation. This concern is especially so given that there are 
numerous concerns with the TAO: 

The lengthy period (50 years) of the TAO; 
The unique context of the application; 
The inadequacy of timetabling information; 
The effect on freight, in particularly on the GEML. 

Given the gravity and complexity of the concerns HPUK and other interested 
parties have with the proposed TAO, HPUK considers the consultation 
period to be inadequate and requests that the determination of the 
application is not made until such time as the interested parties have had a 
full 22 weeks to make representations. 

A member of the HPH Group @ A Hutth~son whamaoa comaany 
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The Track Access Option Consultation 

As far as HPUK is aware the ORR is still consulting on the two proposals detailed 
within the Access Options: Emerging Conclusions document1 containing proposed 
Track Access Option measures. At present therefore there is currently no formal 
ORR policy on TAOs and consideration should be given to the Crossrail 
application being deferred until the formal policy is in place. 

As the outcome of this process is unknown until after the close of the 
Crossrail TA0  consultation it would be prudent to re-open the Crossrail 
TA0  consultation when the final generic ORR T A 0  policy is published. 

Certainty of Infrastructure Delivery 

Despite Crossrail requiring certainty through the T A 0  over availability of paths 
Crossrail is not contractually committed to providing any additional network 
infrastructure at this time. 

HPUK understands the need for Crossrail to secure a T A 0  in order to secure 
financing of the considerable investment envisaged. HPUK notes however that the 
ORR in determining T A 0  applications has set out the following criteria for a 
TA0 to: 

a) be justiJied by the length and nature of any relevant contracts (including 
financing) that are proposed; 

b) justzb that the speciJic investment could not be made without a TA0  (for 
example, because of its size or paybackperiod): 

c) just15 that the beneficiary requires the TA0  for the period ofthe 
application to secure the benejts of investment or other public interest 
benejts; and 

d) demonstrate that the TA0  does not provide the opportunity to eliminate 
competition from other operators in respect of a substantial part of the 

2 services in question. 

I Access Options: Emerging Conclusions (ORR August 2007). This document specifically requests 
views on the buy-back of access rights granted within a TA0 and incorporation of use it or lose it 
provisions within a TAO. The closing date for submissions to this consultation is 31" October 2007. 

Access Options: Emerging Conclusions Pg. 29 (ORR August 2007) 
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This extract makes it clear that the ORR expects the applicant to make a clear c&- 
for the extent and period of the T A 0  based upon support for the associated 
investment. It is an omission however that the applicant (in this case Crossrail) is 
not required to demonstrate as part of the TA0 application a legally binding 
commitment to deliver the investment. It should be remembered that the proposed 
Crossrail TA0 would reserve capacity both on the newly constructed network and 
on the existing network3. It would be unfortunate if an applicant having rights 
through a successful T A 0  application to use the existing network failed to provide 
the full investment and in doing so disadvantaged a third party. It is unclear what 
would happen if, once the option had been awarded, certain enhancement schemes 
necessary for delivering capacity were removed from the project. This concern 
covers both the principal investment and mitigatory investments designed to 
provide alternative routes for existing users. 

As it stands the draft contract suggests that the only action, in the event the full 
extent of the works is not delivered, is a reiteration of the timetable model. Of 
concern is the unequal treatment of users rights. Whilst third parties' rights are 
altered under the proposed TA0 in the event of a failure to fund investment 
Crossrail's rights would appear to remain protected. 

In considering the TA0  the ORR should reserve the ability to modify the 
applicant's rights in order to take account of a failure to provide the 
associated investment and the full extent of the proposed works. This 
modification should be made in the interests of third parties to ensure that 
Crossrail is unable to exercise rights over existing network to the exclusion of 
third parties in the event that the applicant fails to deliver the newly 
constructed network and non-network investment where funding is secured 
contingent on the TA0  being in place. 

The Period of the TA0  

The TA0 application requires a period of 50 years. The justification of 50 years 1s 
made on the basis that it would take 45-50 years for the scheme to exceed a 
benefits to cost ratio (BCR) of 1.5. A BCR of 1.5 is the threshold for "medium" 

4 value for money under Government criteria . 

HPUK considers that TAOs should apply to complete paths and not just sections of track subject to 
investment. The provision of an end-to-end journey, not a segment of it, is required in order to secure 
investment and other public benefits. HPUK is in agreement with the O M ' s  view that a T A 0  is a 
mechanism for reserving capacity on the network. (Ref as above). Reserved paths should include the 
whole journey from point to destination in order to provide certainty for securing investment funding. 
4 Crossrail Benefits 1.2.7 Pg. 7. (Cro.~s London Rail Links (Colin Buchanan) July 2007) 
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In assessing the TAO, and specifically the unique 50 year period requested 
for the TAO, the ORR should examine critically the use of the Government's 
value for money criteria for establishing the TA0  period. The need for a 50 
year period should be questioned as it is not clear that the link between a 50 
year period and security of funding has been established in the application or 
supporting material. 

The Inadequacy of the Timetabling Work 

It is the norm when considering the transport impact of major infrastructure 
projects to model the effects up to at least 15 years from the expected operational 
commencement of the project. This time period has not been modelled into the 
timetabling work. In addition the timetabling analysis undertaken for Crossrail 
does not take into account freight or other traffic levels expected at 2016. As it is 
not known what the effect of the Crossrail scheme will be on network traffic in 
2016 it is imperative that the TA0 is not approved. The ORR cannot be expected 
to approve a T A 0  unless it knows what the impact of the scheme is and what 
mitigation, if any, is required. 

The ORR should require as a minimum that a 15 year assessment period be 
set from the forecast commencement date of 2016. In addition the ORR 
should require that the timetabling work for 2016 take into account forecast 
traffic levels a t  that time as would be the norm when assessing the impact of 
other major infrastructure schemes. 

With regard to assessing TAOs the ORR states: 

'We would expect the assessment of available capacity to take into account 
established or developed RUSs, existing access contracts and the,future uses of 
the network which have been identEfied during consultation. We would also expect 
to: 

a) have regard to the,fimness of other operators 'plans jor the capacity 
sought, by for example taking account of contractual conzmitments; and 

b) including the firmness of any 
5 proposals. 

' Access Options: Emerging Conclusions pg. 26 (ORR August 2007) 
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HPUK has permission to construct two large port projects in the Greater South 
~ast ' .  Both projects are of national importance and are required under their 
respective conditions to achieve rail modal-share targets that will generate 
additional trains using the Great Eastern Line and North London Line. 

The ORR is aware of HPUK's intention, as addressed at two public inquiries, to 
submit a TA0 application in respect of paths including the GEML and NLL. This 
application is a key part of securing an E80m plus private investment in rail 
capacity, which we are advised by NR represents the largest single private sector 
investment made in the rail freight network. HPUK is therefore extremely 
concerned about any schemes such as Crossrail where full and proper consultation 
has not taken place. 

In addition the Freight RUS, and the DfT's White Paper (A Ports Policy Review), 
sets out quite clearly the expected levels of freight growth on the route between 
now and 2015. 

The ORR should require, as per the excerpt above, that the T A 0  application 
takes into account the forecast additional paths as identified in the Freight 
RUS, D f f  forecasts and consequences of major committed schemes - such as 
the approved three major port schemes in the Greater south-~ast'. 

Lack of Consultation and the Effect on Freight 

The ORR has a responsibility in assessing the Crossrail TA0 application to ensure 
that there is 'sufficient available capacity'*. The ORR goes on to say: "We would 
expect the assessment of available capacity to take into account established or 
developed RUSs, existing access contracts and future uses of the network which 
have been identified during cons~ltation"~. 

It is HPUK's contention that Crossrail has failed to consult thoroughly in doing 
the timetabling work associated with the TA0 application. This contention is 
supported by evidence given to the Crossrail Bill Parliamentary Select Cornmittpp 

The S e c r e t q  of State approved the Transport and Works Act Orders for Bathside Bay Container 
Terminal and the Felixstowe South Reconfiguration in December 2005 and February 2006. 
' The third approved scheme is Dubai Port World's 'London Gateway'. 

Access Option: Emerging Conclusions Pg. 25 (ORR August 2007) 
Access Option: Emerging Conclusions Pg. 26 (ORR August 2007) 
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In evidence given by Miss Lindsay Durham of the Freightliner Group to the 
Parliamentary Select Committee, the lack of promised resilience modelling by 
Crossrail and the detrimental effect this will have on paths in the GE 1 NLL area 
was outlined.1° 

In evidence given by Mike ~ar re t t l '  the lack of optimisation of the Crossrail 
timetable is outlined. In addition Mr Garrett draws attention to the fact that 
Crossrail has not taken forecasts accepted by the DfT for freight growth on the 
railway into account in their timetabling work. In addition the Crossrail 
Timetabling Reference Group has not involved HPUK in its work to date. 

Neither current nor future rail freight usage has been taken into account 
adequately in the Crossrail timetabling work. The ORR is unable to 
determine whether there is 'sufficient available capacity' to grant the TA0  if 
the information in front of it is flawed. It is our contention that a failure to 
take into account correct levels of freight now, and in the future, has 
rendered Crossrail's forecasts invalid and full timetabling work taking into 
account post 2015 traffic levels, the Freight RUS, Dff  forecasts and known 
major infrastructure works, such as the three ports mentioned, should be 
completed prior to an assessment of available capacity. 

Conclusion: 

HPUK wants to ensure that the effects of the Crossrail TA0 on the rest of the 
industry are clearly understood and mitigated for. 

HPUK's wider concerns are best illustrated in the attached submissions made to 
the Parliamentary Select Committee: 'Evidence on behalf of Hutchison Ports 
(UK) Limited' and 'Petition 1 17'. Whilst it should be noted some improvements, 
(such as the Barking to Gospel Oak Railway and Freight Capability 
Enhancements announced on 251h July 2007), are proceeding HPUK has received 
little comfort from Crossrail since the close of the Select Committee hearings 
regarding Crossrail's likely effect on capacity. Furthermore HPUK has had no 
sight of the Crossrail timetabling work, nor has Crossrail sought to meet with 
HPUK to discuss our concerns. 

10 Crossrail Bill Select Committee: Day 52 15157 - 15165 
I /  Crossrail Bill Select Committee: Day 54 16260 - 16296 
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HPUK has s.106 agreements associated with our two port developments. Both 
agreements contain rail commitments that formerly secured sufficient paths to 
deliver our commitments as there were sufficient paths identified on the GEML 
and NLL in combination with the improvements planned for the cross-country 
route from Ipswich to Peterborough. Following this application by Crossrail 
HPUK is no longer convinced that there will be sufficient capacity on the GEML 
and NLL to deliver our rail modal share commitments. 

Our concern has come about because of the lack of transparency in the Crossrail 
timetabling work and due to our recognition that key forecasting data and 
committed development such as our port schemes are not included in the Crossrail 
work. 

Like Crossrail, HPUK requires certainty over pathing when making its rail 
investments. HPUK had certainty expressed through the SRA 'Joint Study' 
presented at both public inquiries. The conclusions regarding available capacity 
made in that study, and accepted by the Secretary of State, appears now to be 
possibly in doubt. 

The ORR has stated that RUSs, future uses and committed major projects 
should be taken into account when assessing the impact of T A 0  applications. 
HPUK believes that our plans satisfy all three of those criteria and should be 
taken into acco~n t '~ .  

As set out HPUK has very real concerns regarding the Crossrail T A 0  
application and the effect the exercising of this option could have on our own 
interests. In addition HPUK has wider concerns for the rail freight industry 
and the T A 0  application process that have been highlighted in the body text 
of this submission. HPUK requests that this submission and the concerns 
expressed are given appropriately careful consideration in line with the 
length of the T A 0  applied for. 

I 2  The two consented and committed Bathside Bay and Felixstowe South Recontipration projects are 
specifically taken into account in the Freight, Cross London and Greater Anglia RUSs. Growth from 
the consented developments is included in the latest DfT's latest policy documents: A Ports Policy 
Review and Delivering a Sustainable Railway which both specifically mention HPUK's port 
development schemes. 




