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138 — 142 Holborn,
LONDON

ECIN 2TQ

Dear Tom,
DRAFT MODEL PASSENGER TRACK ACCESS CONTRACT

This is the response from National Express Group in relation to your consultation document dated
December 2002 on the drafting of model clauses for use in future Track access Contracts. In parallel,
we are sending a separate response to your related consultation on the Local Output Commitments and
the Provision of Information.

We do have a number of comments on the drafting, which in the case of Liabilities go beyond the
drafting and back in to the commercial intent. We realise this was not your intention, but feel the issue
is so important that it should be re-addressed.

We have also been party to the development of the ATOC response, which we support in principle.

We feel the best way to present our response is through a mark-up of your proposals, supported by an
explanatory commentary. Basically the mark-up represents one suggested way of addressing the issues,
and we acknowledge there will be other (possibly even better) ways. Thus we are presenting additional
solutions to issues, on top of the solutions offered by ATOC. We hope you will find this approach
helpful.

The mark-up and commentary are attached herewith.

Yours sincerely,

an—Bﬁ'cﬁéél/
Chief Executive Trains Division



Clause 18.2(d) — Suspension of Obligations

Clause 18.2(a) provides relief from an obligation to pay compensation under an indemnity.
That would not relieve the Affected Party from otherwise being in breach of contract and
therefore exposed to the other rights and remedies available to the other party (for example,
suspension or termination). Whilst we are generally in favour of restrictive force majeure
provisions, nevertheless we believe it is fair that force majeure relief when available should

be comprehensive.

Clause 18.2 — Class A Local Output

We have mentioned above our concerns as to the practicalities of the force majeure provisions
as they would impact upon Performance Orders in respect of Class A Local Output. Our
preferred solution is that force majeure should not be available to Network Rail in the case of
a Class A Local Output. For one thing, the output target is likely to be benchmarked against
Network Rail caused delays and it is the philosophy underpinning the performance regimes
that Network Rail bears the force majeure risk in respect of Network Rail attributed delays.
We believe that philosophy is based on sound principles and should therefore equally apply to
the Class A Local Output.

Clause 18.8 — Force Majeure and Performance Orders

This amendment is consequential on the point just mentioned.

Schedule 6

We endorse the points made by ATOC on this schedule, and our amendments are intended to

reflect some of those points.

Schedule 9

We support the points being made by ATOC in relation to asymmetrical caps as between
Network Rail and the Train Operators. We have merely flagged up this issue in parenthesis.

Our other amendments reflect the following points:

(a) Ifthere is severe disruption then the actual amounts of variable track charges paid will

be reduced accordingly. This would have the perverse effect of lowering the cap on the



(b)

(©)

(d)

liability of the responsible party. The cap should therefore be established by reference
to the first working timetable issued on each passenger change date. If there is to be a
substantial change in the level of services then this will probably require a
supplemental agreement, at which point the parties could negotiate amendments to the
cap to reflect the new services where they are not reflected in any applicable first

working timetable.

Consequent upon the above change it is more convenient that the cap is determined by
reference to a Timetable Year. Where a Track Access Agreement commences or ends
other than on a passenger change date then the parties can negotiate specific pro rata

arrangements.

We do not believe it is appropriate that the cap applies to payments made in a particular
Timetable Year in respect of a claim irrespective of when the incident giving rise to
that claim occurred. For one thing, insurance policies usually operate on a “claims-
made” basis rather than when payment is actually made. Further, there ought to be a
degree of alignment between the aggregate value of the services which are at risk in a
particular period and the cap available to a party for an incident caused by it in that
period. Finally, there is the anomalous position of what happens to pending claims in
the event of the termination of a Track Access Agreement coinciding with the
termination of a franchise agreement. It may be some considerable time after such

termination until any such pending claim is resolved.

The removal of the caps in the event of wilful default is clearly of considerable
concern. For that reason we think it should only apply in the case of flagrant behaviour

and we have suggested some wording to try and capture that.



