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MODEL CLAUSESFOR TRACK ACCESSAGREEMENTS

Thank you for the document of 25" July. From what has been drafted so far, it gppearsthat the proposas
form awe comeimprovement for al parties over that which exigs a the moment. In generd Wales &
West approves of the generd thrust of the proposds.

Y ou will have seen areponse from Prism and this regponse complementsit and isin addition to it.

I will comment in order asthe subjects gppeer in the document. It needs to be understood thet all the
comments below are dependant to some extent on the results of drafting il to be published or updated. It
could bethat thislater meterid (either modd clauses or charging review) will causemeto put in arevised

response.
BIGGEST WORRY

My main concern when reading the documents was how the proposd's and those yet to be drafted will
relaeto the obligationsin the Franchise Agreement. In the short time left, | would find it incredibleif the
ORR and sSRA were able to match everything properly. With dl the concerns over the timeteble for
trangtion (new franchises, new T.A.A.s &) aswell as concerns over the contents and “joined-upness’ of
the drafting, | am looking for good leadership from sSRA and ORR. If this does not happen, thereisa
strong likelyhood thet many dedl's and proposdswill haveto go on hold while the bidders assesstherisks
contained inthe gaps.

COMMERCIAL PURPOSE

The dause as drafted seemsto have the potentid to add weight to the contract. | would not like to seeit as
asubdtitute for properly drafted provisons where they can be foreseen. Thereisabig risk of the dause
being used to help procure SSRA obligations which are not matched by provisonsin the Track Access
Agreaments. Commercid Purpose must not be seen as a subdtitute for “joined-up-regulation”!

ACCESSRIGHTS

Specification of Rights - Theinitid impressons are that many of the essentid characteristics of TOCs
Rightswill beincorporated into the proposals. | am however disappointed that thereisto be no flexibility
proposed depending on type of operator. Thereisaworld of difference between an operator whose business
isrunning anarrowly defined service over along distance InterCity route and an operator such asWaes &
West which hasamultiplicity of routes, frequencies, end-to-end pairsand aP.SR. running to well over 100
pages. Waes & West dso needs condderableflexibility in its schedule 5if thetimetable processisnot to
orind to ahdt each year in anticipation of Section 22 gpplicationsfor dozens of minor or trivia changesto
the Rights. Until thetemplateis published, meaningful comment isimpossible



| notethat you seem to bein favour of jour ney time protection. | hope that your draft will dsoincdude
some comprehensive provisons on Pathing Time capsat route/service group level and a TOC leve. This
is needed to supplement journey time protection. Waes & West needsto haveitsindividud trains
protected from excessive journey length smply to protect the P.SR. However, if every train wereto
gpproach that cgp, the company would bein difficulty. Trainswhich suffer along planned journey need to
be offsat by otherswhich are given avery good offer. i.e “give & take'. Smilaly, aparticular route or
sarvice group may need to take a hit one year with extended schedules. Provided other routes show a
betterment then there may be no problem. However if each route wasto suffer at the sametimethen that is
unacceptable. There needs to be alayered goproach a these three levels which gives Railtrack considerable
flexibility inindividua cases while ensuring thet overdl they cannot encroach beyond alimit of total

pathing time.

I must stress that the Access Conditions do not offer this protection contrary to what issaid in 3.8. The
Access Conditions D4 only redlly looks et individud trains and thereis no pathing time protectionin the
wider scenario at dl. D4 would probably permit al schedulesto be extended with no provision to say that
Railtrack had taken too much.

There needsto be aright to caling patterns and there must not be an excuse for Ralltrack to invdidate
Pathing Time guarantees asis presently arisk. There must be aclear Satement of the sorts of service
changes (driven by the TOC, nat by Railtrack or other circumstances) which could trigger anincressein
the Pathing Time Cap.

Tiered Rights -1 am pleased that the proposal for tiered rights has been dropped.

Rules of the Route/Plan - | see no problem withthe proposdsre. Rules of the Route/Plan and strongly
endorse the Ralltrack proposdsto involve TOCsin the Enginesring Conference,

Changesto AccessRights Over Time-1 remain very scepticd over thisproposd. If the rights have been
properly drafted, then there should not (for apassenger TOC) be alikelyhood of asurplus emerging. If

Railtrack wished to acquire rights which were being used, then one hasto question what is going on. If the
savicesare P.SR. then they must run. If they above P.SR. they are probably profitable and one questions
why theincumbent has any less need to use them than the new TOC.

Itisquiteright that there should be the fecility to change rights and thisexists. Any contractua compulson
in the process would send such poor signalsto investorsthat | hateto think of the consequences. If thereis
apressing “nationd interest” scenario, then sSSRA should useitsinfluence.

Any trading thet takes place should be through Railtrack. If operatorswish to “trade’” between themselves,

thereis dready the fadility to hire rolling sock and crews between eech other. The only red hurdleisthe
performance regimes. Schedule 8 and the Ralltrack systems need to be amended to cope more egsily with
“joint” or “through” services. | think that given movement on this, the whole subject becomes anon-issue.

Capacity Warranty - | am pleasad that you endorse the principle of Capacity Warranty.

Y ouwishto seeconsolidated agreementsat Railtrack’ sexpense. Sodowe! | believethat, to alimited
degree this dready happensbut it is perhaps not widey known.

| am ill unsure of the benefits of ar egister of rights thet make the effort of its compilation worthwhile. 1t
isnat terribly difficult to order agreements from the ORR library and if these happen to be consolidated too
then | do nat seethat a TOC could need much more.



OUTPUT STATEMENTS

| am pleesad a the proposal to cregtelocal output statements. It isimportant that the outputs include more
than just thetraditiona sorts of output (punctudity, ride qudlity etc). Process matters such astimetable
development dandards are vitd. Smilarly there are various outputs such asthe information feed to

customer information systems. These arefed by train describers, track circuit berths etc and are
impossibleto operate if Railtrack interrupts the information supply. At the moment, we have no contractua
arrangement with Railtrack and consequently, the information systems can suffer when Railtrack chooses

to put its priorities elsewhere.

| object srongly to the suggestion in 4.10 that there should be oper ator output statements. Whileitis
adway's open to Railtrack to make gpproaches on any subjedt, it is unacceptable that the customer should be
brought into obligations in thisway. The necessary obligations (Safety etc) are adequately spelt out in the
T.A.A. and the incentive regimes should cover most ather problems for Railtrack.

| hope that the output statement will be dlowed to contain the materid lost to us by theremova of 6.3.3.
form the front end.

NETWORK CHANGE

| await the drafting with interest and will comment further once it has arrived.

| amworried (as | waswhen responding to the Schedule 4 proposdsin the Charging Review) about
compensation arrangements. As| said there, operators need to be fully compensated for the effects of
Network Change. Thisis particularly the case where the operator is heavily inconvenienced during the
work and gainslittle from it or is disadvantaged in the long term. The thought of trying to caculate actud
losses and the resultant arguments about completeness of declarations etc is not plessant. Provided schedule
4iscdibrated right and has sensible discounts then the template compensation is much to be preferred. |
recommend that ORR considers 75% discount for aPart G possessonswhich are packaged so asto be
timetabled in the permanent plan and subsequently appear inthe GBTT and other TSDB derivetives. This
would dso remove the need for arguments when thereis (quite sensibly) amixture of
renewd/maintenance/Part G in a possession and one or other party wantsto play games by choosing the
package likely to ddiver the highest (for TOCs) or lowest (for Railtrack) leve of payments.

NETWORK CODE

| approve of the genera principles behind the proposed Network Code.
However, as| sad eglier, | think the Access Rights Regigter isawagte of time,

| am very concerned at any prospect of the breskdown of the star modd!. It isthe basic plank on which
everything dseisbuilt. Any degradation is out of the question. It istrue that the Emergency Access Codeis
aprecedent againg thisbut it issmall and applies only in closdly defined Stuationswhich are usudly (by
definition) off Railtrack’s Network and thus a private metter to the TOCs concerned anyway.

| am pleasad that ORR has stopped short of any sgnificant Rightsfor third parties. Any stuation where
rights are needed are best dedlt with using aseries (or triangles) of hilaterd contracts (TOC/ third party/
Railtrack). This hes been done quiite successfully near here where locd authorities have funded

infragtructure. Anything more direct will make the matrix unmanegesble.

The Regulator’ s gpproach to implementation appears sound. However, the circumstances will exist where
TOCsrefuseto incorporate changes and so the matrix must work with some TOCs hanging onto their
agreementsfor yearsto come.
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MODEL CLAUSESFOR TRACK ACCESSAGREEMENTS

Following my reply to you of Friday 2gih Augus, | have had afew further thoughtswhich | must draw to
your dtention where | believe that the drafting of the proposals has some serious flaws. | hope that you can
take them into congideration.

STABLING

Although the proposed drafting of the definition and dause 5.4 (old dause 6.5) have not changed, | bdieve
that the railway has moved on beyond what wasthe casein 1994/5. | have no problem with the definition,
but the new dause 5.4 says that stabling should reasonably be provided to meet the WTT. Unfortunatdly,
train planning at most key locations now involvesthetiming of dl ECS and shunting (Ancillary) moves
which involvesthe proving of the availahility of stabling cgpacity before the plan comesinto being.
Therefore there cannat be aWTT which does not dreedy have proven capecity. Therefore 5.4 isacircular
dausewhich only gives any protection to an Operator from reductionsin capacity after atimetable has
been planned. It istherefore offering congiderably | ess protection to operators than when originaly drafted
when planning of ancillary moveswas lessrigorous

If achange of some sort occurs which causes (through no fault of the operator) there to betoo little stabling
a alocation from the beginning of anew timetable, then the operator is a seriousrisk. While the new
timetableis being planned the operator may be forced to make some sort of manoeuvre to accommodate
that fact that it can no longer meke a particular sabling movement. The WTT it needswill not be planned
but the clause does not provide any redress. The protection of clause 5.4 will not beinvoked. Thiswill
probably be quite expensve and/or be arisk to PSR etc.

Clause 5.4 neadsto be redrafted to be more compatible with the definition, i.e. there should be reasonable
endeavoursto provide stabling to give effect to the services rather than the WTT. Wherethereisrising
demand for stabling from another operator who isincreasing his services through new rights, then Railtrack
need to negotiate with that operator. The operator which istrying to maintain status quo should be largely
unaffected. | do not think thet this request is unreasonable asit Smply darifieswhat | believe most people
think the dause actudly does now.

ROUTES

The definition of “Routes’” has been changed in the proposed drafting. At the moment, an Operator can plan
to run its Services over the Schedule 2 Routes under circumstances of “normal” operation. If contingency
arangementson the day, or pre-planned diversons for enginesring etc would be asssted by adiversion,
then that diversion is permitted (often on acontingent bass). Smilarly, Ancillary Movements are permitted
inaway that is necessary or expedient for the provision of the Services.



The proposed drafting of Schedule 2 isnot known, so | cannct tell if the Routes will incdlude every
concavable main, andillary, diversionary and depot route. The very unpredictability of some of therarer
movements meansthat the list in Schedule 2 will haveto be unduly largeto makeit usable. If thelistis
regtricted to the planned and common unplanned movements, the relaionship with Railtrack will bregk
down every time apractica requirement emerges for which thereis no express permisson. Passengersona
ddayed train will not be amused to hear that their journey is terminated because the Operator does not have
thediversoninitsschedule 2 or thet their train is cancelled because the TOC had no rightsto get itsloco
from the depot to the train!

SERVICES

| am nat sure why the definition of “Sarvices’ has been changed. Schedule 5 does nat in generd describe
savices. Itisaset of Rights defining the boundaries within which one may bid for train paths. It should
aso admit the assorted variants which we have to run as a conseguence of Railtrack Enginearing etc. If we
areonly permittedtorun“....sarvices described in Schedule 5....” The practicd railway will be prohibited
from running on may occasions. | should beinterested to hear the logic for the suite of definition changes.
The blue document does not explain the plan behind the new definitions. | would offer suggestions for
improvementsif | could see what the objective was.

PATHING TIME & OTHER ALL OWANCES

Any drafting rdating to these matters needs to be very carefully considered. Terminology and custom and
practice varies congderably around the country and so confusion is easily cregted. The different

components of these dlowancesin the Rules of the Plan (and Route) need to be carefully separated and
cosdy defined. The Nationd sandards are gradudly coming together but the custom and practice hesa
way to go yet.

PROTECTED RIGHTS

Thereisno mention that | can find of “Protected Rights’. Thisisacentral festure of the present
agreements. It providesthe certainty that the owner of afranchise will possessthe basic rightsit needsin
order to continueitstrade. Theloss of protected satusis bound to reduce the security of afranchise and
reduceits vaue. The proposal for compulsory redemption of accessrightsjust addsinsult to injury in this
respect!



