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the Rail Regulator's Provisonal Conclusionsin relation to M odd Clauses for

Track Access Agreements

I ntroduction

This document sets out the response of the FirstGroup TOCs, First Great
Wegtern, Fird Great Eastern and Firs North Western, to the Regulator's
provisona conclusons regarding Modd Clauses for Track Access Agreements.

We have taken part in the ATOC consultation and preparation of responses in
reaion to the provisond conclusons and genedly support the ATOC
regponse.  This paper sets out areas upon which we wish to make particular
commen.

We confirm our support for the Regulator's stated am of streamlined, smpler,
clearer and dronger contracts which provide clarity and gability. The current
proposas go some way towards meeting this objective but there reman
sgnificant areas where the Stated objectives are not met and there remans a
ggnificant amount of work to do before an overdl satisfactory outcome is
achieved.

We are endeavouring to support the Mode Clauses and other processes through
condructive comment as podtions develop. We recognise tha given the
complexity of the issues to be conddered, it is not possble to provide a
complete picture a this sage. However, the comments which we make now are,
therefore, necessarily limited. We reserve the right to comment further once a
more complete picture emerges of al the condituent parts which will make up
the track access rdationship. In paticular, we require further financid
information before we are ale to confirm our find views (for example in
relation to the nature and extent of liability proposed under the Track Access
Agreement).

We note the assumption underpinning the provisond conclusons that the
proposas represent a limitation of lidbilites which are presently  unlimited,
thereby implying that the introduction of Modd Clauses should not require any
further adjustment to the level of charges payable for track access. If, for any
reason, it were to transpire that an increase in track charges were to be required
in connection with the introduction of the proposed Model Clauses, then this
would be a very materid factor dtering the basis of the provisond conclusons.

If these circumstances were to come about, in the absence of any suitable
assurance regarding the pass-through of the additiond charges to the SSRA, we
would expect there to be subgstantid further consultation with the views of train
operators being taken fully into account.

The remaning sections of this pgper comment following the order of the
Provisond Conclusons.
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3.3

Commexcial Purpose

We fully support ATOC's concluson that the current proposed commercia
purpose clause should not become aMode Clause.

Without repeating the concerns set out a length in the ATOC response, our
partticular concerns regarding the commercid purpose clause include the
impodgtion of an obligation on tran operators to run services, the generd
uncertainty of the commercd purpose obligations and the difficulty in
edablishing with cetanty the reaionship between the commercia purpose
obligations and the bdance of the Agreement. There is a very dgnificant and
probably irreconcilable tenson between introducing into an output-based
contract commercia purpose objectives which dso reate to inputs.

We accept that commercial purpose clauses may have an ongoing role to play in
other circumgances, for example, in the context of infrastructure projects or
sting the terms of reference for arbitrators called upon to decide certain
categories of dispute.

Access Rights
Tabular Format

We look forward to the opportunity to consder and comment on the proposed
Schedule 5 Modd Clauses and tabular format. In the absence of the proposed
drafting the comments made in this paper are necessarily limited.

The range of different types of operation conducted by FirsGroup TOCs has
indicated to us the diverdty of requirements of tran operators. We note the
Regulator's conclusions that it does not expect the structure of Schedule 5s to be
"gonificantly different for different types of operator’. We will be vey
interested to identify to what extent necessary cugtomisation will be possble
within the Regulator's proposals.

Journey Times

We wish to dress the requirement of train operators for journey time protection
including caps on pathing time a an operator level. What is sgnificant to TOCs
is the journey times which they can offer to their cusomers. Route pathing time
caps ae no solution where they permit extenson of individud journey times.
The Pat D decison criteria provide inadequate protection regarding pathing
times, snce the emphass may equaly be on esablishing additiond access for
other operators rather than maintaining journey time dandards for exising
trains. The protection of journey times must dso address the prospects for
extenson of journey times via the Rules of the Plan. This is an area where it is
not acceptable for the projected journey times to be subject in dl respects to the
Rules of the Plan.
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The proposd for protecting sectiond running times through the provisons of
Pat G is welcomed and might be supported through particular changes to Part
G. Welook forward to seeing the Regulator's proposed drafting in due course.

Sation Caling Patterns

Regarding vaying ddion cdling petterns, as tran  frequencies incresse,
vaidaions to daion cdling paterns can become an important tool in reducing
journey times and avoiding the need for pathing time. Station cdling patterns
may be varied as much by removing dations as adding them in. There is risk of
ossfication in fixing the rights to daion cdling to a single specific pattern.
These issues need to be addressed more thoroughly in order to assure train
operators of the necessary degree of flexibility for their services. A sdisfactory
outcome would relate journey time protection to detion cdling paterns and
might permit a number of different cdling combinaions, with an opportunity for
these to be revised as services develop. A redigtic gpproach may be preferable
to forcing train operators to require a defensive suite of access rights in order to
protect their positions.

Hrm Rights

The Regulator set out a paragraph 3.11 a number of firm rights which would be
included in the tabular format. We note that the proposas to number train dots
by reference to origin and dedtingion may not St easly with the diagramming,
for example, of First Great Western services and we are keen to understand the
level of flexibility proposed within the table in order to accommodate these
edablished requirements.  The rights to frequency and regularity are to be
dictated by commercid importance: for these purposes we would expect PSR,
franchise plan and ASC commitments to be given a higher priority in
determining what is of commercid importance. Other rights may dso be of
criticd importance which are not included a present in the Regulator's lig, for
exanple, these may include rights concerning the joining together of trans or
the use of specific platforms (for example, where motor-rail services need to cal
a platforms with fadilities for cars to be loaded and unloaded).

We welcome the fact that tiered access rights are not being pursued.

Rules of the Route and Rules of the Plan

We accept the conclusons regarding the ongoing roles for the Routes of the
Route and the Rules of the Plan. We note that the Regulator expects to be
addressng in more detall the possessons planning and management process.
While we support these objectives, we are serioudy concerned by the difficulties
often encountered in practice in the advanced planning of engineering works.
This presents a mgor chdlenge to establishing meaningful processes which take
place & an earlier sagein the timescale of development of the Rules.

We ads0 note the importance for establishing with clarity what aspects should be
dedlt with and to what detail in the Rules of the Route and the Rules of the Plan.
We note in this regard the recent disputes which have taken place regarding the
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categorisation of engineering dlowances and the rdationship of thee
alowances with the Schedule 4 compensation regime. It needs to be established
that such dlowances related to engineering works should be included in the
Rules of the Route and compensated under Schedule 4. The possible dternative
is to regard them as pat of the derogation of sectiond running times for the
purposes of Pat G or of the journey time which is now to be assured under
Schedule 5.

Voluntary Trading

We condgder there is scope for deveopment of the current voluntary trading
sysem set out in Pat 9 of Schedule 7. Our undergtanding is that the current
sysem has hardly, if ever, been used. There have been differences of opinion
regarding its scope, particularly regarding the nature of an "adjugment” and
potentidly of "surrenders' of pats of rights. Claity of the vaudion to be
placed on rights adjusted or surrendered would aso be hdpful. The formula
proposed at paragraph 3.19 appears to be at odds with the overal approach to
congruction of the track access charges and dso not easly adgptable to
gtuaions where an edement only of rights is surrendered (for example, where a

pathing time cap is relaxed).

Per manent Redemption of Rights

Useitor Loseit

We ae genegdly supportive of the use it or lose it principles, subject in
paticular to adequate protection for rights purchased in genuine anticipation of
future invesment (eg. new rolling sock) and potentid developments which
may require TOCs to purchase capacity to be left unused to safeguard
performance.

Redemption of Rights

We continue to oppose the proposas to permit the compulsory redemption of
access rights.  These proposads must be put in the context of the likely revised
Schedule 5s, which imply that access rights will, in any event, be stripped of any
extraneous or superfluous details. The Schedule 5 access rights will necessarily
form the bass of the relevant train operaor's busness plans to enadle it to fulfil
its franchise, both in terms of the detall of the franchise commitments and the
larger business which forms pat of franchise operation. Any proposas to
permit the compulsory acquidtion of any of these underpinning rights mug,
therefore, be viewed very serioudy and provides a threat to the certainty and
gability required for franchise businesses.

In these circumgtances, we find it difficult to conceive of practica circumstances
where a compulsory redemption would be judtified in practice. If it were to be
required, then we would consider it more gppropriate to be driven through a
right for the SSRA under the Franchise Agreement to require the train operator
to make the necessary surrender using the Schedule 7, Part 9 process. This route
would better enable al the franchise implications to be taken into account.

4
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4.8

4.9

Assuming that a compulsory redemption right will be indsted upon by the
Regulator, we consider that the tests for application of the redemption rights set
out in paragraph 3.21 are currently set far too low. The proposed tests are that
there are other willing users and the rights are not required to meet a PSR
commitment. This would be likely to put a risk substantia areas of Schedule 5
rights and introduce very ggnificant risks and uncertainties over the operations
of many train operators. This would be the case, in particular, for train operators
where the PSRs are not extensve because the size of the fare box has been
judged sufficiently dgnificant to provide incentives for the services to be
operated. So the proposads open a way to compulsory acquisition on precisely
the type of revenue generaing flows which will be essentid to underpinning the
investment which the franchisees will be required to commit to in the next round
of franchisng.

The proposed minimum test appears to take no account of the new additiona
service commitments proposed under the new model Franchise Agreements or to
Franchise Plan commitments.  This is a dgnificant omisson which mus be
corrected.

The proposals for payment of compensation in respect of expected profits for
flows compulsorily acquired is likdy to be inadequate. We note in particular,
that services may play an important role in the Structure of operations beyond
generation of profit. They may be the fruit of dgnificant investment. They may
play a role in the overdl coherence of sarvice offering, diagramming and
marketing.  Caculations of expected profit ae dso notorioudy difficult as
franchisees are entering into long term franchise commitments on the basis of
their forecasts and expectations in relation to the exploitation of the rdevant
access rights. It drikes a the heart of the franchise bargain that this may be
replaced by a calculation of expected profit.

Moderation of Competition

Paragreph 3.22 refers to the effects of Schedule 10 moderation of competition
provisons. We note the lack of comment dsewhere in the Modd Clauses
document regarding moderation of competition and its future. We look forward
to clarification from the Regulator on what is proposed in relation to Schedule
10.

We dso note that ongoing moderation of competition protection is likely to be
essentid to make possble many of the dgnificant investments now being
condgdered in the light of refranchiang. We would not expect any such
moderation of competition protection to be over-ruled by compulsory
redemption, otherwise the vaue of the moderation of competition protection is
srioudy prgudiced.  We invite the Regulator to confirm the podtion on this

aspect.

We note that proposals for compulsory redemption to be dedt with by a new
Part J to the Track Access Conditions. We have not yet seen any proposed
drafting, so we are not able to offer detailed comments. However, a this stage
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we would expect to object to the incluson of such compulsory redemption rights
in the multilateral Track Access Conditions document. We regard the track
access rights which Railtrack is committed to provide to us as an essentid part
of one of our most important bilateral contractud relationships.

We note that the compulsory redemption rights are not proposed to extend to
exiding rights. Does this proposd include exiging rights once reformulated into
new Schedule 5s? If not, this will add a very materid barrier to the acceptance
of new Schedule 5s and an unacceptable point of difference between some TOCs
(those with exiging longer term access agreements would have an unacceptable
advantage over those being required to renew access agreements). If
reformulated rights are to be protected from pre-emption, there is likely to be a
red difficulty in identifying wha rights ae new and wha ae reformulated
exiding rights. The resultant patchwork of some rights which are subject to
redemption and others that are not as likely to have a serious impact on the
utility of the redemption provisons.  This would incresse the potentid for
competitive imbaance between operators over the same routes and the prospects
for the provisons being used to target new services after the incumbent operator
has invested in their establishment.

Capacity Warranty

We support the developments proposed. However, we note that the warranty as
drafted is about inability to fulfil access rights because of the grant of conflicting
access rights.  Fulfilment of the access rights may be prevented by other causes,
notably lack of capacity within the network. Operators should not need to be
concerned as to the reasons why the access rights cannot be fulfilled (subject to
the application of Part H, Rules of the Route and the Rule of the Plan).

We support the ATOC conclusons regarding the consolidation of access
agreements.

Output Statements

Scope and Content

Egablishing the content of the locd output statements will represent a maor
tak for Raltrack and TOCs with the paties having differing ams and
objectives.

TOC support for the output Statements is based on an assumption regarding the
adequacy of their eventua content. This assumption is gill to be proven. There
is an urgent need for dealed guidance going substantidly beyond generd
principles in order to confirm the likdy worth of the output statements and to
make the task of preparation manageable.

We would expect the Regulator to be teking this opportunity to establish the
mode format of output statement to be customised by the parties and then fitted
into the Access Conditions, Track Access Agreement, Licence Conditions
meatrix.
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6.2

6.3

6.4

6.5

6.6

6.7

Clau=6.3.3

Medium to long term forecasting of engineering work activity is vauable to
assg TOCs in ther planning. We do not see this as replaced by loca output
datements, athough it may be covered by other developments regarding the
provison of information which are yet to be seen. At this sage, we do not
support the abolition of clause 6.3.3.

Third Parties

We support the Regulator's verson of the proposed approach to third parties as
st out in paragraph 4.15 (i.e. their involvement is via their contracts with TOCs
and not directly in the output statement process).

Network Change

We note the absence of any new drafting for Pat G a this stage and look
forward to the opportunity to review and comment on thisin due course.

Network Enhancement Projects

We agree that there may be vaue in some standard clauses for use in connection
with enhancement projects and look forward to involvement in ther
development in due course.

While acknowledging the need to focus on outputs inputs should not be
overlooked. If a particular solution is offered to ddiver an output and selected
and funded accordingly, it is reasonable for the funder to expect that solution to
be ddivered (and not, for example, a poorer quality, money-saving short-cut).

We note our objections to the redeemable rights proposals generally and to the
paticular proposa for them to overide outputs purchased as pat of an
enhancement project.

In the proposed hierarchy for enforcement of outputs, we note that the first stage
for enforcement of project arrangements is through Part G. We have noted the
ggnificant ddays in following through the Pat G process in the case of some
projects.  An ealier opportunity for enforcement is, therefore, required in
respect of the period prior to completion of the Part G process.

Pat G

The proposalsinclude an outline of changes to be made to Part G.

We rdterate the comments which we have ealier made about the gross
inadequacy of limiting TOC rights to compensaiion to Schedule 4 rates.
Contrary to Treasury Task Force Guiddines, this limitation operates to transfer
to TOCs a sgnificant range of costs and risks in relatiion to mgor projects over
which they have little or no control. These concerns are only incressed by the

7
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extent of the discounting proposed to be permitted for possessions included in
the timetable.

By way of a brief example, the current South Manchester resigndling project
involves the impodtion of no weekend sarvices over a dgnificant section of
route over two years summer timetables and other mgor blockages, including
one of nine days duraion. The impact on FNW is very subgtantid, both in
teems of loss of revenue and the costs of bus subgtitution and additiond
planning.  If gmilar gStuations goply in the future, the incentive will be for
Railtrack to be cautious in making provisons in its possesson requirements,
because of their chegp cost in Schedule 4 terms.  The impact on TOCs will be no
less but the heavily discounted Schedule 4 compensation will leave them very
ggnificantly exposed.  In the future there is, therefore, a red risk that a mgor
project will threeten the financid viability of affected TOCs.

See Section 7 for our comments on the extension of rights to third party funders.
In summary, we seek further information on the proposds and in paticular, we
wish to unders¢and how the 'obligations sde of Pat G will be gpplied to the
relevant third parties. We have sgnificant concerns that this will not be able to
be satisfactorily achieved.

We would like to see clarified the relationship between the Part G process and
the ability of Railtrack to deliver the TOCs Schedule 5 rights. At the very least,
we would expect it to be expresdy established that, save to the extent otherwise
clearly notified in writing, TOCs can expect Railtrack to continue to deliver dl
of ther Schedule 5 access rights with no worsenment of performance.  This
might help to address concerns arisng on some recent projects that they may
have been under-specified, leading to potentid future problems in fulfilling
access rights and mantaning peformance dandads. These falings ae
typicaly very difficult for TOCs to edtablish from the usud presentation of an
engineering specification for a network change.

Timetable

We welcome proposals to bring together the various strands of work which
together make up the Track Access Agreement relationship. The opportunity to
consder the whole picture before completion of the review isvitd.

However, we support the concerns voiced by ATOC at the timescaes to which
the most recent stages of development have taken place. There are many very
serious matters which remain to be addressed, much of which will require
ggnificant invesment of time in the detal. We ae concened tha the
timexcdes proposed for findistion will not be sufficient for the changes
proposed to be established on a sound footing. Further serious consideration is
required as to how the proposds for change may be brought to a satisfactory
conclusion.
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LiabilitiesOther |Issues

Operationa Performance

We remain of the view tha the Track Access Agreement should endble
increased rates of recovery where there is a materid collgpse in operationd
peformance. This is precisdy the crcumstance mog likdy to give sgnificant
concern to TOCs. It is consgtent with the Franchise Agreement regime, where
enforcement measures gpply in addition to the performance regime where there
are dgnificant failures.

The form of the enhanced liability could involve increased Schedule 8 rates or
an entitlement to recover proven losses in excess of what is recovered under
Schedule 8. This would not be inconssent with the legd reguirement for
liquidated damages to represent a genuine pre-estimate of loss, as suggested at
paragraph 6.4. TOCs do genuingly expect their losses to be more serious where
thereisamateria collgpse in performance.

In the absence of such an gpproach being adopted, the continued restriction of
ligbility for operational performance to Schedule 8 will mean that the extent of
Raltrack's liability to TOCs for the core of the Track Access Agreement
remains subgtantialy unchanged.

The proposa that local output statements include operational performance levels
is a usful development. We look forward to further detail being included in the
Regulator's guidance on the content of the Statements. However, while the
financid remedies remain limited to the operation of Schedule 8, therr vadue will
be largdly in terms of pr.

Againg this background, we expect the Regulator to have an ongoing role in
policing and securing performance, including using licence conditions.

Train Delays and Cancdllaions

The excluson of ligddlity for ddays and cancdlations requires urgent
claification. In the light of the proposds for liddility for revenue loss, this can
be expected to come under intense scrutiny in future years.

The scope of the excluson has been reduced when compared with the exigting
template. It now relates only to cancelled or late trans. The excluson no longer
gpplies to diversons away from intermediate dations, missed dation stops or
possibly partid cancdllations or starting short.

Is the intention that any operational performance which is not within the precise
delay/cancellation category should now be recoverable separately from Schedule
8 as revenue loss? This question must be answered both in the context of
Railtrack to TOC liability and TOC to Railtrack liahility in reaion to disruption
affecting third party trains and then reflected in the drafting. We suspect the
intention is for al operationd performance to be covered by Schedules 4 and 8
aone, but thisis not clear.
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The reationship between liabilities for ddays and cancdlaion and revenue loss
might dso be further clarified. To wha extent may this excluson be gpplied to
prevent dmost any revenue loss clams by TOCs, because the loss of revenue in
many Stuations is likey to be related to inability to run trans? We presume that
the exemption genuingly should not gpply where the breach results in trains not
being able to be timetabled, so that they are not caught by the Schedule 8
regime, except where the trains are not able to be timetabled for reasons covered
by the Schedule 4 regime.  This would expose Railtrack to ligbility for breach of
the capacity waranty or falure to ddiver incrementad outputs related to
capacity. It would dso expose TOCs to liability if, say, a TOC damaged a
tunnd leading to a long term cdosure affecting the services induded in a future
timetable.

We dso assume tha the exemption would not goply to qudity issues. This
means that a revenue loss clam associated with track quality should now be
possble where services run but are uncomfortable or give rise to increased
maintenance requirements.  If, as indicated, the Regulator should introduce a
track quaity peformance regime, then there would need to be a further
amendment to limit Railtrack's liability to the new peformance regime. In the
meantime, we envisage a seies of actions by Raltrack and train operators
testing the nature and extent of the ligbility provisons.

"Loss of revenue or other indirect loss'

We note the interpretation being applied by the Regulator and at this stage, do
not express any opinion as to its correctness. We note our opening comments as
to the basis upon which this paper has been prepared.

We support the requirement to edablish liabilities underpinning obligations, so
that those obligations are red and have a vdue. If the obligations are contained
in a contract, then the reaed lidbilities should include meaningful contractud
lidhilities.

As noted by the Regulator, these contractud liabilitties may operate in both
directions. Both sdes need to understand the prospects for increasing clams,
for example, in the areas of track/whed wear/whed flais. At fird sght there
may be increased opportunities for Ralltrack to clam revenue loss when
compared with TOCs, because of the naure of the excluson of liability for
ddays and cancdlatiions. Railtrack may more eesly argue for revenue losses
associated with doing extra work which is not related to delays or cancelations.
More work is required to ensure consstency over the boundary between
operationa loss recoverable only under Schedule 8 and other revenue loss.

Economic Loss

We have some concerns a the speed with which the principle of accepting
lidhility for revenue loss has been embraced. A range of factors reevant to
reaching a find concluson are not addressed in the provisond conclusons. We
ae paticualy mindful of the difficulty of quantification of revenue loss its
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7.16

717

7.18

7.19

7.20

7.21

tendency to lead to inflated clams, the reative ability of parties to insure and the
potentid imbdance regarding application of the excluson of liability for dday
and cancdlations There may dso be further chalenges in setting cgps on
ligvility which operate farly but do not diginguish between the different
categories of loss.

This suggests to us that the rights to recover economic losses might more
appropriately be focussed to defined Stuations, such as breach of the access
rights warranty, track quaity and breach of confidentidity.

Limiting Ligbility

In order to comment reliably on these impacts, it will be necessary to have an
indication of the levds of limits on liability which might apply and confirmetion
of the scope of the exclusion of ligbility for operationa matters.

We have dgnificant concerns regarding the complexity inherent in the proposas
for a range of cagps in each contract. Clear and detailed guidance will be
required if these are to be satifactorily negotiated, given the opposing interests
of the parties.

In paticular, the level of cgp must have an implication for the leve of charge. It
would be hdpful for the Regulaor to darify what levels of assumption of
ligbility underpin his proposed conclusons on charging, together with an
indication of the rates of variaion (up and down) of charges which might be
expected as caps are reduced or increased.

Performance Orders

We support the introduction of performance orders and welcome the additiond
remedy which it will provide.

The reaionship between the peformance order and avalability of financid
remedies needs to be clarified. We presume what is intended is merely that a
party should not opt for a financid remedy to the extent that the rdevant events
could reasonably have been expected to be corrected via a performance order.

In most dtuations parties can therefore be expected to pursue performance
orders and financid remedies in padld, with the financid remedies covering
whatever ground is omitted by the performance order.

Suspension
We congder the suspenson arangements are not O much "adequate’ as
unlikdy to provide a sengble remedy in practice. We object to the reduction in

Raltrack events of default, which sarves to limit the circumstances in which
suspenson might be claimed.

11
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8.1

8.2

Standard of Performance

We generdly accept the comments about the standard of performance proposas.
However, we share the concern raised by Railtrack that the clause as drafted
leaves a dgnificant uncertainty when judging the standard of performance as to
the rdevance of the circumstances in which the party concerned has to operate.
To what extent will it be rdevant that a paty may be making the "best" use of
unsatisfactory assets inherited on privatisation or tha limited resources have had
to be applied elsewhere to what were considered as more pressng needs?
Smilar cdauses included in franchise agreements have sought to take into
account these sorts of concerns for train operators. There are materia issues to
be addressed as to how they might be applied in the context of the track access
agreement for example to obligations on the heavy mantenance of ageing
rolling stock leased from ROSCOs or the renewa drategies applied to track and
ggndling equipment.  We look forward to further claification from the
Regulator on these aspects.

ummary
It will be gpparent from our comments that even if the proposed direction is
followed through, this is an area where dgnificant further work is required
before acceptable modd clauses are achieved.  Paticular areas requiring
deveopment are;

the precise scope of the exclusions of liability for operationa performance

the relationship with Schedules 4 and 8, and potentidly dso Part H

the detailed operation of the outline proposas for caps on liahility.

Implementation of the Regulator's conclusons and development of a
network code

Implementation of Modd Clauses

We agree with the genera principle that Modd Clauses should be mandatory, so
as to provide a level playing fidld across dl train operators and Smplify dedings
with Railtrack. However, this is subject to the Modd Clauses being devel oped
to apoint where they are robust and fit for purpose.

Changes to Track Access Conditions

Our initid view is that any proposed changes should be processed via the Class
Representative  Committee process in Access Condition C rather than the
Regulator's change of power in Condition C8. This reflects the sgnificance of
the proposds and our view tha the Regulator's unilatera change of power
should be reserved for exceptionad matters only.
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8.4

8.5

8.6

8.7

8.8

8.9

8.10

"Big Bang" or Piecemed Introduction

Once the Modd Clauses are developed to a satisfactory standard and assuming
that they are cost neutra, then we would favour a dtuation where dl tran
operators operated to the common standards.  This would imply a "big bang”
aoproach. It will, therefore, be vital for the Regulator to secure commitments
from Railtrack regarding the offering of revised termsto dl train operators.

We note the comments made regarding the prospects for variable charges
depending upon whether contracts incorporate Modd Clauses or not. As
indicated above, the proposas for variable caps suggest there may be further
room for flexibility within charges. We note that this opportunity for flexibility
may offer attractions for both parties, depending upon circumstances and the
precise nature of the variations concerned.

Towards the Network Code

The provisond conclusons contain proposas for radicd change to the Track
Access Conditions.  There is very little detal on the Sgnificant proposas giving
third paties enforcegble rights and permitting direct enforcement between
holders of access rights. We are very concerned a such sgnificant changes
being proposed at this late stage in the process when little detall is available.

Sonificantly more time is likdy to be required for devdopment and
condderation of the proposds. However, our initid view is agang the
development of the Track Access Conditions to provide direct enforcement by
holders of access rights againgt each other and to give third parties enforcesble
rights. This represents a materid change to the exiding bass of the access
agreement relationships. It introduces the prospect of Sgnificant additiond
complexity without there being clear, corresponding benefits.  We believe this is
contrary to the objectives of streamlining and smplicity.

While we are not unduly concerned a the title given to particular documents, we
would be content to retain the "Track Access Conditions' title as accurately
reflecting the document's status.

As paties come to contemplate the refranchisng process, certainty regarding
teems of the fundamentd Track Access Agreement relaionship is extremdy
important.  This informs our reluctance to see dements of increasing contractud
ggnificance moved into a code which is subject to change processes over which
we have only limited contral.

"Star Modd" or Multilateral Code

We support the Regulator's concluson in favour of continuation of the Star
Modd!.

We have concerns about alowing direct enforcement by access beneficiaries of
Track Access Condition provisons againgt other access beneficiaries, without
their being required to operate via Railtrack. While we would be prepared to
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8.11

8.12

8.13

9.1

9.2

consder specific proposas, we have generd concerns that this would introduce
ggnificant complexity and multiplicity of dams.  Where the concarns ae in
relaion to information or procedural obligations, then an outcome may be better
achieved through effective process management and the gtructuring of processes
which incentivise compliance (eg. the process may not proceed if reevant
information is not provided or challenges made in time are not resolved).

Rightsfor Third Parties

We refer to the conclusons at paragraph 4.15 that rights of third parties are best
dedt with through their contracts with train operators who ae access
beneficiaries.

We have concerns at applying the Contracts (Rights of Third Parties) Act 1999
in the context of the Track Access Conditions. In particular, there may be
ggnificant difficulties in identifying those bodies who ae to have rights in any
paticular gdtuation; the Act deds with the grant of rights rather than the
impogtion of obligations and in the case of the Track Access Conditions, many
of the rights are cdosdy relaed to obligations, and there may be further
chdlenges associated with identifying where rights have cryddlissed and how
they may then be handled, including the application of the Access Conditions
change processes. We dso note that existing parties to the Track Access
Conditions are governed by the CAHA arangements, which may have an
impact on the extent of ther ligbility owed to one another. These limitations
would not gpply to the third party bodies, putting them on a different footing to
the Track Access beneficiaries.

Adde from these technicdities, we are concerned a the complexity, uncertainty
and additional adminigrative burden which might be imposed through this type
of blanket extenson of rights. This podtion is far better managed through
individua contract relationships, which offer greater efficiency and certainty.

Draft Track Access Agreement

I ntroduction

In this section, we st out outline comments on the draft Track Access
Agreement. We would welcome the opportunity to participate in further
development of this Agreement in order to reach a satisfactory conclusion.

Comments on particular provisons

Clause 1.1, Confidential Information: We have some concerns that the
revison of the definition to introduce a vaue judgment as to whether or not
information is worthy of protection as confidentid information. Subject to the
sated exceptions, we would generdly expect both parties to be able to rely on
the other keeping confidentia information which was disclosed to it, without the
need for a separate assessment of likely compromise or prgudice to commercia
interest.
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9.3

94

9.5

9.6

9.7

9.8

9.9

9.10

Clause 4, Commercial Purpose and Standard of Performance For the
reasons st out above, we do not consder that clause 4 is suitable for incluson
as a Modd Clause. For this reason we do not propose to set out the significant
concerns which we have on the particular drafting of the clause,

Clause 5.5, Access Right Warranty: The waranty is limited to the tran
operator being prevented from exercisng access rights as a result of access
rights granted to another person. We are concerned that the access rights
warranty must go further in order to give adequate protection to train operators.
It should cover dtuations where access rights may not be exercised due to
inadequacies in the network.  This might cover, for example, circumstances
where Railtrack is not able to fulfil dl the rights granted to a train operator over
asection of route where that train operator is the sole train operator.

Clause 6.1, Operation and Maintenance of Trains, General: This provison
Sets out a range of obligations on train operators in relation to the rolling stock
which they operae. These obligations will become of very much greater
importance once recovery of revenue loss is permitted. Agang this
background, it is criticd to establish with absolute darity the standards which
are required to be gpplied and the nature of the liahilities which might flow from
any shortfdl in the sandards.

We support ATOC's comments that the commitment for rolling stock to be "in
reliable and lawful commercid sarvice' was a requirement specific to the West
Coast Mainline arrangements and should not be applied generdly. Schedule 8
supplies adequate incentive dready regarding the reliability of rolling stock.

The obligation to maintan and operate rolling sock to a standard which will
permit provison of the services in accordance with the working timetable
reflects an exising commitment.  Again, we would expect financid liability in
relation to a breach of this provison to be restricted to Schedule 8. There may
also be opportunities for suspension or performance orders to apply. Please can
this be confirmed.

The obligation to keep specified equipment in a condition which keeps network
cods as low as reasonably practicable incorporates very significant uncertainty.
What ae the rdevant dandards?  Presumably, the obligation regarding
"kegping" rolling stock in a particular condition does not commit train operators
to put rolling stock into a better pogtion than it might aready be, recognisng
the limitation of the pogdtions in which many TOCs will find themsdves in the
context of ther reationships with the ROSCOs. The complexity of the
Charging Review process sarves to indicate the difficulty of identifying what
costs of upkeep are aslow as reasonably practicable.

We congder that very significant work is required to advance these provisons to
a stage which mests the regulatory objectives of darity and sability.

Clause 82, Liability for Late Trains. As indicated above, further work is
required to clarify the operation of this provison. In particular, the nature of the
relationship and the ability to recover revenue loss needs to be worked out in
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911

9.12

9.13

9.14

9.15

9.16

9.17

greater detal. It must be daified the extent to which liability for other
interruptions to trains apart from delays and cancellations may be recovered as

revenue loss. The relevance of Schedule 4 and compensation under Part G dso
needs to be established.

Clause 9, Indemnities. These are now expanded to include revenue loss. This
is commented above in grester. In particular, the precise boundary of the
relationship with clause 8.2 needs to be worked out.

Clause 9.3, Restrictions on Claims. The generd principle of a requirement to
notify clams within 90 days is supported. However, there has been dispute over
the operation of this provison in practice and this should be daified. For
example, there has been argument as to how much information needs to be
included in the notice (i.e. will the notice be invdid if a fact which was known
but thought to be indgnificant but subsequently proves to become rdevant is not
included; if there is an inquiry can the notice be ddayed until the finding of facts
a the inquiry). We submit that the requirement should be to notify within 90
days of becoming aware of any incident which is congdered likely to give rise to
a dam, with the incdent being described in sufficient detall for it to be
identified by the other party (e.g. landdip at location X on [date]).

Clause 9.3.2, Obligation First to Seek Performance Order: We expect the
likdy requirement in practice will be for peformance orders and clams for
revenue loss to be able to proceed in pardld, with the eventua clam for
revenue loss being reduced to the extent that it is mitigated by performance.

Clause 11.1, Relevant Failures. Presumably, a performance order procedure
should aso be avalable in rdation to a past falure to comply, for example,
where arelevant procedure was not followed by the relevant date.

Clause 11.3, Fast Track Arbitration: The time required for running through
the sandard performance order process is dgnificant. (It might be darified
whether the notice referred to in clause 11.2.2 is intended to be the notice caling
the initid meeting or a subsequent notice issued a some point following the cal
of the initid meeting.) This means that particular emphasis is likey to be placed
upon the fast track arbitration procedure. This is presently addressed in very
little detail. The provisons must be developed to provide particular emphasis on
how the fast track process will be operated.

Clause 11.5, Appointment of Arbitrator: We regard the requirement for the
initid agreement of a pand of abitraors is likely to prove cumbersome and
imprecise, paticularly over the potential 20 year life span of the agreement. We
would regard it as gppropriate for there to be a limited opportunity for the parties
to sdect an abitrator by agreement and failing this, for the arbitrator to be
appointed from alist maintained by the Regulator.

Clause 12.5, Part J, Network Code: We note that drafting of Part J of the
Network Code is still to be provided.
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9.18

9.19

9.20

9.21

9.22

9.23

9.24

10

10.1

10.2

10.3

Clause 15.4, Notices: The treatment of dectronic transmisson as referred to in
clause 14.1.3, needsto be clarified.

Schedule 3, Collateral Agreements. The status of Station Access Agreements
for 1SOs as collateral agreementsis questioned.

Schedule 6, paragraph 1.1.1(e), Train Operator Events of Default: We note
that the event of default which previoudy related to "serious financid loss' now
relaes to "materid financid loss'.  This implies a lowering of the threshold
which previoudy agpplied. Is this intended and if s0, what is the nature of the
reduction which the Regulator proposesto effect?

Schedule 6, paragraph 1.1.3, Railtrack Events of Default: The Railtrack
events of default reating to non-payment and breach leading to serious financid
loss should be reingated. Arguably, there should be a further event of default
relating to materia bresch leading to materid disruption of train operation. This
would ensure that there was appropriate reciprocity between the termination
arangements for both parties. The provisons may have rdevance in reation to
the operation of the suspenson provisons (which the Regulator had indicated
ealier in the provisond conclusons were expected to continue unchanged from
the previous modd) and the potentia to terminate and replace the agreement
under Section 17 in the event of avery materid falure on the part of Railtrack.

Schedule 9, paragraph 2.2 and paragraph 3.2, Caps on Overall Liability:
The time periods for the overal cagp on liability needs to be established,
particularly in the context of agreements likely to have a duration of 20 years.

Schedule 9, paragraph 5, Redriction on Small Claims. The wording needs to
caify once the rdevant sum has been exceeded whether the full amount of the
claim can be recovered or only the excess.

Schedule 9, Tablee We have noted above our concerns over the likdy
difficulties of succesSully negotiating the table and the requirements for clear
and dealed guidance from the Regulaor, induding in rdation to the
implication for charges. Further work will dso be required on the aggregation
of incidents or not for the purposes of the table (for example, where defective
track damages severd trains or a train with one or more whed flats runs over
different section of track).

Network Code: Part |

This part sets out our comments on the draft Network Code: Part .

"Definition of Loca Output”: We do not accept the extenson of Part | to include
the performance or operatiion of rolling stock by train operators. This provison
is about Railtrack outputs under a contract pursuant to which they supply track
access to train operators.

Paragraph 2. Contents of Locd Output Statements: Loca output statements
should include the whole network and not just improvements and outputs to be
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implemented.  Again, we condder there is a materid requirement for the
Regulator to provide detailed guidance on the format and content of loca output
datements in order to assst the processes of customisation and negotiation. We
expect there to be dgnificant debate and dispute over the nature and content of
output statements and what outputs are required to be ddivered without a
requirement for additiond funding. This undelines the requirement for firm
guidelines and a robust appeds process cgpable of addressng these difficult
iSsues.

10.4 Paragraph 6, Implementation of Loca Output: The provisons in relation to tran
operator's specified equipment and its operation should be deleted.

FirstGroup plc

31 August 2000
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