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Thank you for the opportunity to respond to this consultation.

We welcome this update on ORR’s views on the emerging regulatory framework and note 
that you are still considering responses to the Strategic Business Plan consultation.  As we 
provided a comprehensive reply to the latter, we await your formal response to us on the 
specific matters raised.  In addition, our replies to the consultations on Network Rail’s 
Outputs and the Costs & Charges Proposals also refer and we see that you have taken 
much of what we have previously said into account.  This latest response addresses gaps
in our earlier responses and should be read in the context of our earlier replies.

Furthermore, the Nicholls review of the SBP deliverability that ORR have commissioned 
will likely address some of our comments and we look forward to seeing the outcomes.

The detailed comments we have on this latest document are as follows:

Chapter 3: Accountability

Asset Serviceability & Sustainability - we would wish to know how ORR intend to monitor 
the overall maturity of Network Rail’s asset management, in particular, the definition of the 
measures that ORR are considering.

Stations – in our reply to the Network Rail Outputs consultation we stated that we expected 
a mechanism to enable TOC input to the weighting applied to the value of the assets.  We 
would therefore seek ORR’s view on how this will be handled. 

Chapter 4: Financial Framework

We appreciate that this area remains work-in-progress and are content with the overall 
structure of the framework and enthusiastic to maintain active involvement with ORR in 
refining the detail in the months ahead.

Efficient Capital Expenditure – we note that ORR propose to limit additions to the RAB to 
actual efficient spend. We understand that the monitoring and assessment methods to 
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determine efficient expenditure have yet to be defined by the ORR. It is difficult for us to 
know what level of comfort we should attach to these proposals without understanding 
what the assessment methodology will be.  Our experience suggests that pro-active 
assessment of efficiency during project development and delivery will be necessary for 
meaningful assessments of efficient costs to be made.

An important exception to the application of the emerging efficient capital cost methodology
has to be where a fixed price has been agreed or determined by ORR and a premium is 
paid to remunerate the risk borne by Network Rail. In these circumstances we would 
expect the fixed price (plus or minus any agreed variations of scope) to be added to the 
RAB upon completion.

Ring-Fenced Fund Rules – In the event that buffers have been exhausted and Scottish 
projects defined as within the ring-fenced fund being at risk of deferment, Scottish Ministers 
would want to be consulted so that they might be afforded the opportunity to grant fund the 
completion of vital projects, should they wish to do so. This is particularly important in the 
circumstance of a re-opener triggered by overspend in England and Wales.

Chaper 5: Contractual & Financial Incentives

Possession Regime – while we are content with the process for industry to develop new 
proposals and for ORR to consider those in due course, it is important that a mechanism 
should be provided for a wider public interest input, particularly from funders.

Passenger Performance Regime – continued engagement on the industry group outcomes
and the revised Schedule 8 would be welcome.

Network Rail Volume Incentive – whilst we are broadly content with the overall approach, 
we would seek clarification on how the incentive on Network Rail to secure the potential pot 
of money will be translated into the individual targets of directors and their staff.

As a general point, any incentive regime would need to give due weight to Scottish 
Ministers’ priorities and aspirations for rail in Scotland, ensuring that these are 
appropriately reflected within personal incentives.

Efficiency Benefit Share Mechanism – this suggestion clearly has the potential to 
encourage industry to work together to make efficiency improvements, but we need to be 
convinced by the industry that it will deliver higher quality outputs and better value for 
money.  As funders we would require reassurance that the operation of this mechanism did 
not produce specific state aids issues. 

Fine-tuning delivery of the HLOSs – whilst we accept that there is merit in enabling industry 
to ‘fine-tune’ the regulatory determination for Network Rail if emerging information suggests 
that another party could deliver HLOS outputs more efficiently, we consider that this 
mechanism needs to be operable in reverse.

Chapter 6: The Structure of Charges & Annex D

We have previously made clear our considerable concerns about introducing an all-
Scotland specific variable charge with substantially higher costs than for England and 
Wales.  The introduction of such a charge would be contrary to supporting Scottish 
Ministers’ priorities for greater use of lightly-used lines and we do not believe that there is a 
clear evidence base to support a 50+% differential between variable charges for Scotland 
and those for England & Wales.  We also understand this to be the view of the rail industry.
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Whilst we remain supportive of the concept of evaluating robust and transparent cost-
reflective charges and developing route-based variable charges, it would seem logical to 
defer introduction until much further work is completed to produce robust disaggregated
figures that command industry support.  

Chapter 7: Network Rail’s SBP

Efficiencies – we support the approach that ORR is taking to secure realistic and 
challenging efficiency targets for CP4.

Financial Issues – we also support the advice that ORR has given to Network Rail to 
update its financial forecasts in terms of the RAB and net debt, amortisations and financing 
plan; and are grateful for the opportunity to engage in detailed discussions, particularly as 
affecting Scotland.

GARL Interoperability – we are pleased to note that Network Rail’s integration of 
interoperability within the project is being treated as a key issue to be addressed ahead of 
ORR’s Draft Determinations in June; and we await the outcome of your scrutiny and 
challenge. More generally we are keen to understand how the ORR will enforce the roles 
and responsibilities of Network Rail expected under the various European interoperability 
and safety directives. This applies especially with respect to provision of an assured asset 
register sufficient to allow train operators to discharge their safety and acceptance 
functions efficiently and in accordance with European directives. This issue will have an 
impact on the efficiency of delivery of a number of Scottish Ministers’ projects, in addition to 
GARL: notably the significant rolling stock introduction projects anticipated within CP4.

Single Till Income - Network Rail’s income stream for CP4 within the ICM identifies a circa 
£20 million per annum reduction in Operational Property with regards to Station Income.  
We are unaware of any justification for a reduction in charges of this magnitude.  In 
addition, recent business case proposals from Network Rail for enhancements at Waverley 
station do not include increased revenue assumptions, despite the substantial commercial 
property enhancement opportunity.

Chapter 8: Initial Assessment of HLOS Affordability

Capitalisation of renewals and enhancements – we can confirm that our rail investment 
portfolio will be funded by a combination of RAB and ‘pay-as-you-go’ grant funding.

Annex C: Detail of our SBP Assessment

Maintenance & renewals expenditure

Track
– ORR’s approach to assessment seems generally robust, although we would wish 

to know how it is proposed to ensure deliverability of the track M&R programme 
is assessed to provide assurance to operators and funders.

– In addition, the method used should ensure that the work is delivered to a quality 
that minimises whole life costs.

– We also wish to know how ORR propose to identify further efficiency 
opportunities in Control Period 4.

Signalling
– In terms of deliverability, an increase of 56% in the annual renewal output for 

CP4 seems very high and we would wish to see your confirmation that this is
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necessary, and can be achieved within the timescale suggested particularly in 
the light of emerging expenditure and volume delivery in CP3.

Civils
– We agree with ORR’s approach to continue present CP3 expenditure levels in 

CP4 unless Network Rail can provide more robust evidence in support of higher 
levels.

Operational Property
– The Infrastructure Cost Model does, on occasion, generate excessively high 

expenditure forecasts and, again, we welcome ORR’s approach to hold activity 
at CP3 levels for CP4 unless greater and more robust evidence is supplied by 
Network Rail to suggest the contrary.

Electrification
– Deliverability of the M&R programme needs to be assessed rigorously, including 

ensuring that the work is delivered to a quality that minimises whole life costs;
and we would seek assurances from ORR on that front.

Telecomms
– We support ORR’s considerations of Network Rail’s justifications for the 

increased expenditure on telephone concentrator renewals, as this seems at 
odds with the introduction of GSM-R.

Other Renewals (mainly spend on information management systems and corporate 
accommodation)
– We would like to see these proposals to understand the likely value for money 

implications.

Enhancements

Discussions on our major projects are ongoing with both ORR and Network Rail in 
terms of scope, project governance and efficient price, where appropriate.  We 
expect to see updated information that reflects our discussions within Network Rail’s 
refreshed SBP.

I trust that you will find these comments helpful.

MALCOLM REED




