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7 May 2008
Dear Ekta,

PERIODIC REVIEW 2008: TRAIN OPERATOR COMPENSATION FROM
POSSESSIONS — CONSULTATION ON CHANGES TO THE COMPENSATION
REGIME FOR PASSENGER OPERATORS AND PART G OF THE NETWORK
CODE FOR ALL OPERATORS

This letter together with its annexes constitute the response by English Welsh &
Scottish Railway Limited (‘EWS’) to the ORR’s consultation document dated 8
April 2008 concerning the proposed changes to compensation regimes for
possessions and consequent proposed changes to Part G of the Network Code.

Introduction

1.1. EWS notes that this consultation document does not include proposed
changes to Schedule 4 of freight operators’ track access contracts as these are
still being discussed by the Industry Working Group. EWS further notes ORR’s
intention to consult on any changes to the freight operator Schedule 4 in July
2008 and, notwithstanding the proposed changes to Part G set out in the
consultation document, its recognition that this may further impact on the drafting
of Part G.

1.2. Therefore, the comments made by EWS in this response are made without
prejudice to any further representations it may express on these issues as work
on the proposed changes to the freight operator Schedule 4 and Part G evolves
over the coming months.

Background

2.1. As indicated in the consultation document, apart from some limited
compensation for short notice possessions advised after T-12, the only financial
protection freight operators currently have from the disruptive effects of
possessions is limited to compensation for possessions taken to implement
Network Change proposals pursuant to Part G of the Network Code. Therefore,
freight operators are not ordinarily entitled to compensation for the disruptive
effects of maintenance and renewal possessions that may, in many cases, match
or exceed the disruption experienced by some Network Change possessions.
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2.2. Given this, EWS has been content to consider alternatives to the current
system. However, as expressed in responses to previous consultations on these
matters and also at meetings of the Industry Working Group, in considering any
alternatives, EWS will not accept a regime that is worse overall than the current
arrangements; adversely affects its current Schedule 4/8 Service Variation &
Cancellation Regime and/or compels freight operators to pay an access charge
supplement. Whilst it remains optimistic that the ongoing work will result in
proposals that will address these concerns, this is by no means certain,
particularly with regard to the first of these concerns.

Passenger regime

3.1. EWS has no particular comments in respect of the proposed changes to the
passenger Schedule 4 as it considers passenger operators will be much better
placed to raise any concerns over such changes.

Freight regime

4.1. As mentioned in paragraph 2.2 above, EWS has been content to consider
alternatives to the current freight regime, including the option outlined in
paragraph 18 of the consultation document where compensation through Part G
of the Network Code is substituted by compensation through a revised Schedule
4 for possessions triggering extreme disruption (irrespective of whether or not
they are required to implement Network Change proposals).

4.2. However, as also mentioned in paragraph 2.2 above, EWS would need to be
satisfied that any such proposals addressed EWS'’s concerns before it could give
its support. In this regard, EWS will not be pressured into accepting proposals
that have not been either fully evaluated and assessed or are not acceptable in
order to meet the ORR’s stated target date for completion of 1 July 2008.

Competent authority possession

5.1. EWS believes that many Competent Authority Network Change possessions
could arise from works carried out pursuant to Transport and Works Act Orders
promoted by the relevant third parties concerned. In such cases, it has become
routine for promoters of such works affecting the railway network to commit to a
bespoke compensation regime for Network Rail and train operators. Accordingly,
provisions in this respect have become very standard in legislation authorising
specific new works affecting the railway network.

5.2. Under those provisions, train operators are entitled to payment of their costs,
direct losses and expenses (including loss of revenue) reasonably incurred by
them as a consequence of any restriction of the use of Network Rail’'s network as
a result of the construction of the works, a formulation mirroring that available to
train operators in relation to Network Changes. This compensation would
normally be paid to affected train operators by Network Rail who would in turn
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reclaim such payments from the promoter. However, importantly, the standard

provision also allows train operators to seek such compensation direct from the
promoter in the event of default. An example of such a provision is attached as
Annex 1 to this letter.

5.3. It seems to EWS that the proposed changes to Condition G9 are consistent
with these bespoke provisions in that Network Rail would be able to compensate
train operators for the effects of Competent Authority Network Change
possessions because the bespoke provisions (see Annex 1) would allow Network
Rail to recover these payments from the promoter. The obligation for Network
Rail to use reasonable endeavours to try and secure the compensation a train
operator would otherwise receive under Schedule 4 should ensure that Network
Rail seeks to secure that the bespoke provision (see Annex 1) or similar, in all
relevant Transport & Works Act Orders and other such legislation that could
result in works affecting the network.

Implementation

6.1. EWS notes the ORR’s position that changes to Schedule 4/Part G should be
implemented on 1 April 2009. Whilst this has its attractions as it would ensure all
freight operators move to the new regime at the same time, until the work on the
changes to the freight regime has been concluded, EWS reserves it position on
this issue.

Transitional Arrangements

7.1. EWS is surprised that Network Rail is not aware of any bespoke
compensation arrangements with durations of more than six months given the
evidence provided by EWS in section 5 above (including Annex 1) concerning
compensation provisions contained in Transport & Works Act Orders and similar
types of legislation.

7.2. EWS considers that where a third party promoter has undertaken to
compensate train operators for all of their costs and losses arising from the works
including disruption from possessions, then this should not be diluted by the
arrangements in place between Network Rail and each relevant train operator
under Schedule 4.

Changes to Part G of the Network Code

8.1. EWS considers that ORR’s proposals to use this period of consultation for
the proposed changes to Part G for the purposes of Condition C8.4 of the
Network Code places freight operators at a material disadvantage. Whilst
passenger operators can consider the proposed Part G and Schedule 4 changes
together and, therefore, understand and assess the full effects on their
businesses, freight operators are being asked to formally respond to these Part G
changes in the absence of any formal proposals for change to the freight operator
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Schedule 4. EWS acknowledges that the ORR may allow a further period of
consultation on any further changes to Part G once the freight proposals have
been finalised and this is welcomed by EWS. However, this appears to exclude
any further comments freight operators may have on these changes to Part G
that may not become apparent until they are properly considered alongside the
proposed changes to the freight operator Schedule 4.

8.2. EWS considers this to be unacceptable and freight operators should
accordingly be permitted a further opportunity to comment on all the Part G
proposals once the work on the freight operator Schedule 4 has been finalised so
that the full impacts of the proposed changes can be properly considered and
assessed.

8.3. Notwithstanding and without prejudice to EWS'’s position outlined in
paragraphs 8.1 and 8.2 above, EWS has provided a small number of detailed

comments on the drafting of the proposed changes to Part G in Annex 2 to this
letter.

Yours sincerely

Nigel Oatway
Access Manager
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(b) in respect of the employment or procurement of the services of any inspectors, signalmen,

watchmen and other persons whom it shall be reasonably necessary to appoint for inspecting,

signalling, watching and lighting railway property and for preventing, so far as may be
reasonably practicable, interference, obstruction; danger or accident arising from the
construction or failure of the specified works;

in respect of any special traffic working resulting from any speed restrictions which may, in the

opinion of the engineer, require to be imposed by reason or in consequence of the construction

or failure of the specified works, or from the substitution or diversion of services which may be
reasonably necessary for the same reason;

(d) in respect of any additional temporary lighting of rajlway property in the vicinity of the specified
works, being lighting made reasonably necessary by reason or in consequence of the
construction or failure of the specified works; and

(e} in respect of the supervision by the en gineer of the construction of the specified works.

{c

~—

17. The Company shall be responsible for, and make good to Railtrack PLC all reasonable costs,
charges, damages, and expenses not otherwise provided for in this Schedule which may be occasioned (o,
or reasonably incurred by, Railtrack—

(a) by reason of the construction of the specified works (as opposed to their existence) or the failure
of the specified works; or
(b) by reason of any act or omission of the Company or of any person in its employ, or of its
contractors or others whilst engaged upon the construction of the specified works;
and the Company shall indemnify Railtrack from and against all claims and demands arisin goutoforin
connection with the construction of the specified works or any such failure, act or omission as aforesaid,
and the fact that any act or thing may have been done in accordance with any requirement of the engineer
or under his supervision, shall not (if it was not attributable to the act, neglect or default of Railtrack or
of any person in its employ, or of its contractors or agents) excuse the Company from any liability under
the provisions of this Schedule.

18.—(1) Any liability of the Company under paragraph 17 above shall be reduced proportionately to
the extent to which any costs, charges, damages and expenses are attributable to the act, neglect or default
of Railtrack or of any person in its employ, or of its contractors or agents; and

(2) Railtrack shall give to the Company immediate notice of any claim or demand and no settlement
or compromise shall be made without the prior consent of the Company.

19.—(1) The sums payable by the Company under paragraph 17 above shall include a sum equivalent ]
to the relevant costs.

(2) Subject to the terms of any agreement between Railtrack PLC and the relevant train operators
regarding the timing or method of payment of the relevant costsin respect of that train operator, Railtrack
PLC shall promptly pay to each train operator the amount of any sums which Railtrack PLC receives
under sub-paragraph (1) above which relates to the relevant costs of that train operator.

(3) The obligation under sub-paragraph (1) above to pay Railtrack PLC the relevant costs shall, in the
event of default, be enforceable directly by the train operator concemed to the extent that such sums
would be payable to that operator pursuant to sub-paragraph (2) above,

20. Nothing in paragraph 19 above shall entitle Railtrack or any train operator to any compensation
in relation to works which have been transferred to and vested in Railtrack PLC by any agreement made
under article 29 of this Order; but nothing in this paragraph shall prejudice any entitlement of Railtrack
or any train operator to compensation—

(2) which has arisen at the date of the transfer and vesting: or
(b) in respect of the failure of any works resulting from any defect present at the date upon which
they are so transferred to and vested in Railtrack PLC. )

21, In the assessment of compensation payable under this Schedule there shall not be taken into
account any enhancement of that compensation attributable to any action taken or any agreement entered

with a view to obtaining compensation or increased compensation and any reference in this paragraph to
compensation shall be deemed to relate (o any payment due to Railtrack under this Schedule.

22.  Any difference arising between the Company and Railtrack under this Schednle shall be referred
to and settied by arbitration under article 44 of this Order.

SCHEDULE 12 Article 37
PROTECTION FOR LONDON UNDERGROUND LIMITED

1.—(1) For the protection of the Company the following provisions shall, unless otherwise agreed in
writing between the undertaker and the Company for the purposes of this Schedule, have effect,




