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Introduction

1.1 In meeting its wider responsibilities as manager of the main national rail
network, Network Rail must plan carefully to make optimal use of its land
assets. Disposals of land, especially freehold disposals or long-term leases
must be planned carefully so they do not conflict with the needs of the railway
in the longer-term.

1.2 The disposal of railrelated land is controlled through obligations in
Network Rail's network licence which mean that the company must obtain our
consent to disposal of land.

1.3 We said in our corporate strategy for 2006-09* that ORR would seek to step
back and intervene only where it was appropriate to do so. Consistent with
that aim, we required Network Rail to take a greater lead in resolving issues
arising from land disposal casework from April 2006. This was a first step
towards reducing our intervention in Network Rail’s land disposal cases.

Condition 26

1.4  Condition 26 of Network Rail's network licence ensures that land which may
be needed for the continuing operation and future development of the network
remains available to Network Rail by requiring regulatory consent to disposal.

1.5 The way in which the Condition operates was set out in the document Land
disposal by Network Rail: the regulatory arrangements?. In that document, we
said that those arrangements were a step towards Network Rail taking more
responsibility for its land disposals and that we would review the scope for a
more “arms-length” approach.

Purpose of this document

1.6 This document sets out our proposals to enhance the way we handle
Network Rail's land disposals under Condition26 of its network licence. We
are seeking to give Network Rail more responsibility for handling casework

1 published in April 2006 and available at www.rail-req. gov.uk/upload/pdf/280.pdf

2 Published in June 2006 and available at www.rail-req.gov.uk/upload/pdf/292d.pdf
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arising under the condition. Currently, our consultations with Network Rail’s
stakeholders form the basis for our decisions to grant or refuse consent to its
proposals. We believe it is now appropriate for Network Rail to lead the
process. We also propose to amend the general consent to help make the
land disposal process more effective, without placing undue risk on the future
development of the railway network.

1.7 We believe that it will take some time for Network Rail to implement the
systems it needs to adopt our proposals and for it to demonstrate that it can
handle the responsibility adequately. We are therefore proposing to
implement the changes in two stages and seek your views.

Responding to this consultation

1.8  We invite you to comment on our proposals by 22 February 2008. You should
send your responses by e-mail (or if this is not possible, in hard-copy) to:

Les Waters

Manager, Network Regulation
Office of Rail Regulation

One Kemble Street

London WC2B 4AN

E-mail: les.waters@orr.gsi.gov.uk
Phone: 020 7282 2106

1.9 In your response, you should make it clear if you want us to keep all or part of
your response confidential. Otherwise we will make it available in our library
and on our website and may quote from it. If you want us to keep your
response confidential, please provide a statement summarising your response
(leaving out the confidential information) that we can treat as a non
confidential response. We may also publish your name in future documents or
on our website, unless you tell us that you do not want us to do so.

1.10 You can find this document on the publications section of our website at
www.rail-reg.gov.uk.

1.11 In this document, the term ORR also applies to the Rail Regulator, prior to the
Rail Regulator’s abolition in July 2004.
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2. Network Rail’s land disposals

Background

2.1  Network Rail, as the owner and manager of the nation’s main railway network,
owns a large amount of land. Some of this land is not required for operational
purposes. Other land, which may have lain dormant or under utilised for some
time, may be called back into use to facilitate improvements or enhancements
to the network in the future. We recognise that it is both reasonable and
efficient for Network Rail to dispose of surplus land so that it maximises its
income and reduces its operating costs and the financial burden on the
taxpayer.

2.2  Condition 26 of Network Rail's network licence ensures that land which may
be needed for the continuing operation and future development of the railway
remains available by requiring our consent to disposal. The way in which the
condition operates was set out in the document Land disposal by
Network Rail: the regulatory arrangements?.

2.3 Since the introduction of the land disposal licence condition, we have
considered and processed almost 130 cases referred to us by Network Rail,
refusing consent on 13 occasions to date. On 50 occasions, we have attached
specific conditions to the consent where we might have otherwise had
sufficient concerns to reject the proposed disposals. A summary of the
casework we have dealt with since January 2006 can be found at Appendix A.
It shows how Network Rail has used some of its land holding in that time.

Recent developments and the case for change

24  We said in our corporate strategy for 2006-09 that ORR would seek to ensure
that we would only intervene if it were appropriate to do so. As Network Rail
continues to progress and mature as an organisation, we believe that we
should let it deliver industry solutions where it can do so, and we will give it
greater responsibility to achieve this.

3 Published in June 2006 and available at www.rail-req.gov.uk/upload/pdf/292d.pdf
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25 We are therefore proposing in this document some more effective land
disposal arrangements which will place a greater emphasis on Network Rail
delivering proposals that will be acceptable to its stakeholders.

2.6  However, we are not proposing to make any changes to Condition 26 - the
land disposal licence condition. The Condition will remain unaffected by our
proposals, and Network Rail's obligations will not be diminished in any way.
Should we consider any changes to Condition 26, we would do so as part of
our review of Network Rail's network licence.

2.7  Consistent with that aim, we required Network Rail to take a greater lead in
resolving issues arising from land disposal casework from April 2006. This
was described briefly in Land disposal by Network Rail: the regulatory
arrangements as a first step towards reducing our intervention in
Network Rail's land disposal cases. We therefore now wish to take that
further.

Independent reporter review of Network Rail’s policies and processes

2.8 Following our concerns around an unauthorised disposal of land by
Network Rail in June 2006 (which Network Rail itself drew to our attention),
we asked the independent reporter Halcrow to evaluate the robustness of
Network Rail's land disposal processes and procedures to ensure that they
were fit for purpose and, where appropriate, to make recommendations for
improving them. The investigation was split into two stages to cover a wide
review of Network Rail's land disposal policies and procedures in general and
an investigation of some casework files. The reports can be found on our
website?,

2.9 In summary, Halcrow found that Network Rail had endeavoured to improve
continuously its processes but there were some weaknesses which it needed
to address. However, Halcrow suggested that when Network Rail had
tightened up its internal procedures it could acquire Condition 26 consent on a
‘deemed consent’ basis. This would be comparable to the way Network Rail
currently obtains clearance to proceed with network change and station
change proposals under the network and station codes respectively. It would

4 , ;
Halcrow’s reports are available at

www.rail-req.gov.uk/upload/pdf/ld_Halcrow C26 NRIL-procs_intrep.pdf and
www.rail-req.gov.uk/upload/pdf/ld-Halcrow _C26 finrep_red.pdf
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require Network Rail to ensure that its background consultations with its
stakeholders were thorough and effective.

2.10 We have considered Halcrow’s advice and in the next chapter propose some
changes to the current land disposal arrangements and the general consent.
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3. Proposed new arrangements

Increased responsibility and effectiveness for Network Rail

3.1  Under the current arrangements for the disposal of land, when Network Rail
refers to us a case for specific consent, it provides us with the details of its
proposed land disposal. Before making a submission to us, Network Rail
should have consulted its stakeholders. In practice, our stakeholder
consultations tend to be wider than Network Rail's since some stakeholders
wish to be consulted on every disposal rather than those which may affect
them directly. We often obtain responses that do not accord with the
statements provided by Network Rail in its submission. Network Rail then has
to revisit its consultees and attempt to resolve any disagreements or issues,
providing us with a revised or confirmed response. We do not think that this is
the most effective way for Network Rail to expose and resolve land disposal
issues. We wish to make this arrangement more effective by avoiding
duplication so that fewer resources are needed to handle and consider
proposals in the future.

3.2 However, following the review by Halcrow and having discussed the
conclusions with Network Rail, we do not think that implementing a ‘big bang’
change to the land disposal arrangements would be in anybody’s interest. We
are therefore proposing a two-stage approach that should enable
Network Rail to prepare for a much greater role and to give it time to gain the
confidence of its industry stakeholders for its handling of land disposals.

3.3  Our proposals to give Network Rail more responsibility, make land disposal
procedures more effective and reduce our intervention will not weaken the
protection for land required for the railway.

A two-stage approach for increasing Network Rail’s responsibility

34 Under the current arrangements, when Network Rail considers that our
specific consent is required for a land disposal, it submits to us a pro-forma,
containing the casework details. We then consult industry stakeholders and
decide whether to grant or refuse consent within three months from the date
of Network Rail’'s submission.
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3.5 The exception to this is the situation where we may receive a submission that
is so fundamentally unclear or uncertain that we would consider that it was not
fully-formed. In such a case we could not begin to consider it seriously and we
would believe that launching a stakeholder consultation would not be
meaningful. In this situation, the submission would be returned to
Network Rail.

3.6 Adiagram illustrating today’s processes is shown below in Figure 1.
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Figure 1:

Process for land disposal arrangements as at November 2007

Network Rail develops proposals
in consultation with industry <
stakeholders

Network Rail submits proposals to ORR

Submission should include:

« details of proposals in sufficient detail for ORR to consider submission
« evidence of current views/position of stakeholders

either or
Submission contains sufficient detail Submission does not contain
for ORR consideration sufficient detail for ORR
* 3-month countdown commences consideration
i « countdown does not start
ORR reviews submission ORR requires further information
» once content, consultation can - from Network Rail

commence * Network Rail provides information
ORR consults stakeholders
* places submission on website

v

Stakeholders consider proposals
 one month to respond to ORR

v

ORR considers < ---- P
responses

ORR decision
* ORR’s decision criteria apply

either /

Network Rail

« clarifies/resolves issues as
referred by ORR (or confirms
position is unchanged)

Outcome: Outcome:
ORR grants consent ORR refuses
» may attach conditions to consent consent

v

ORR issues notice to Network Rail:
« informs stakeholders of decision
* publishes decision-explaining document on website
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3.7  Our proposals are aimed at placing greater emphasis on Network Rail leading
a full consultation and reducing our need for intervention. However, we have
been told by Network Rail that it will require some time to implement the
recommendations from Halcrow’s report. It also believes that the industry
would not have confidence in it moving straight to this approach. We are
therefore proposing to give more responsibility to Network Rail in two stages,
with a one year period between the two. This should allow Network Rail
sufficient time to implement the processes and systems necessary for a
smooth transition to full implementation.

Stage 1: 1 April 2008 to 31 March 2009 - ORR decision based on
Network Rail's consultation and evidence of results

3.8 In this stage, the emphasis would be on Network Rail conducting a more
thorough and effective background check of potential railway requirements for
land prior to submitting the proposals to us for consideration.

3.9 We would check that Network Rail's consultation was sound and that any
relevant issues raised are resolved to the stakeholders’ satisfaction. If any
such issues were not closed out, we would decide whether to uphold the
concerns or objections, based on our decision criteria. We intend to update
these to reflect the new arrangements and our proposals can be found at
Appendix C. We would provide our decision within three months from the date
of Network Rail's initial submission. As with the present arrangements, we
note that it is possible that Network Rail's submission may contain sufficient
uncertainty that we would consider that launching a stakeholder consultation
would not be meaningful.

3.10 We see the key points in this stage being as follows:

Network Rail would consult all those stakeholders with an interest in its
proposals prior to submitting to us its proposals to dispose of land. We
would expect Network Rail to resolve any issues arising and complete any
processes needed in our consideration before submission. The three
month period® would commence on the date of submission;

The Condition states that “the licence holder shall give to ORR not less than three
months prior written notice of its intention to dispose of any land”.
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the submission would need to include the views and responses from
stakeholders as evidence that those stakeholders were content with
Network Rail’'s proposals. Alternatively, where any stakeholder did not
support Network Rail’s proposals, Network Rail’s submission to us would
provide us with evidence of the objections or concerns raised;

Network Rail would be required to ensure that dakeholders’ statements
reflected current information and did not represent an out-dated position.
We would therefore require each statement to be dated no more than six
months prior to the date of Network Rail’'s submission;

we would check that Network Rail had consulted all appropriate
stakeholders. If it had not, we would require Network Rail to complete all
appropriate background checks to our satisfaction and to provide to us the
updated position, ensuring that all previous responses were still up to date
(i.e. less than six months old). Any ambiguities would be referred to
Network Rail for clarification or resolution. Unlike the present position, we
would not launch our own separate consultation. We would expect
Network Rail to resolve any queries or issues we identified within two
months from the date of submission so that we have sufficient time for
consideration and to reach decision; and

we would make our decision no later than three months after the date of
initial submission.

3.11 The process for this is shown in Figure 2 below.
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Figure 2:
Proposed process for land disposal arrangements for specific referrals

- Stage 1 -
1 April 2008 to 31 March 2009

Network Rail develops proposals
in full consultation with industry ¢
stakeholders

\ 4

Network Rail submits proposals to ORR

Submission should include:

« details of proposals in sufficient detail for ORR to consider submission
« evidence of current views/position of stakeholders

either or
Submission contains sufficient detail Submission does not contain
for ORR consideration sufficient detail for ORR
e 3-month countdown commences consideration
L e countdown does not start
ORR considers details of Network Rail action:
submission including stakeholders’ |<4—— to clarify / resolve
responses issues or confirms
N position is unchanged
\ \\J
\\
ORR considers ORR queries
details of insufficient
submission including evidence —
evidence of the views passes to
of Network Rail’s Network Rail
stakeholders for resolution

!

ORR decision based on:

« all relevant stakeholders have been consulted;

« stakeholders’ evidence is current (i.e. less than 6 months old)
* ORR'’s decision criteria apply

either / \ or

Outcome: Outcome:
ORR grants consent ORR refuses
* we may attach conditions to consent

consent l

ORR issues notice to Network Rail:
* publishes decision-explaining document on website
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Stage 2: 1 April 2009 onwards - Network Rail to obtain automatic consent

unless overruled by ORR

3.12

3.13

3.14

3.15

3.16

We require Network Rail to have completed the implementation of the
processes and systems necessary for Stage 2 by 1 April 2009.

In this second stage, having conducted full consultations with stakeholders,
Network Rail would publish a notification of its intention to dispose of land on
its website, simultaneously alerting all relevant stakeholders to the notification.
Network Rail would publish its full reasons for reaching the decision to
dispose of the land.

The notification would describe clearly the proposed disposal and its effect on
the railway and those with an interest in it, both directly and indirectly. The
notice would also present accurately the views of the relevant stakeholders.
As in Stage 1, each statement should be up to date - no statement should be
more than six months old.

The notice would also include a clear and easily visible statement that any
objections to the proposed disposal should be directed to us for consideration.
Stakeholders would be given two months from the date of notification to raise
any objections with us. If Network Rail conducts its consultation effectively,
any objections should be kept to a minimum.

Thereafter, we foresee three broad scenarios arising:

(@8 no objections are received, and we consider that we are happy for the
proposed disposal to proceed - in this scenario, we would not issue a
formal notice and consent would be deemed to have been given. We
do not consider that we would need to produce a decision-explaining
document;

(b)  an objection is received but we consider that it is appropriate for the
proposal to proceed after balancing our section 4 duties - in these
circumstances, we would not issue a formal notice and consent would
be deemed, unless we considered it necessary to make consent
conditional. In order to make our decision transparent, we would issue
a document explaining the reasons for our decision; and
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(c) an objection is received and we consider that it should be upheld or we
consider that there are other major issues at stake - we would be likely
to issue a notice to Network Rail, directing it not to proceed with the
disposal. We would publish the reasons for our decision.

3.17 Figure 3 below shows the process for this proposal. Our proposed decision
criteria for this stage can be found in Appendix D.

Figure 3:
Proposed process for land disposal arrangements for specific referrals

- Stage 2 -
1 April 2009 onwards

Network Rail develops proposals
in consultation with industry
stakeholders

'

Network Rail publishes notice on website
* notice supported by pack giving details of proposals

* pack gives evidence of current views/position of stakeholders
following consultation
» Network Rail informs stakeholders by e-mail simultaneously
 3-month countdown commences

N

publication of notice

Stakeholders consider
Network Rail’s proposals proposals
* objections to ORR withintwo ——p| * ORR considers any objections /
months from date of issue /

ORR considers Network Rail’s

concerns raised
« three months to block disposal from
date of issue / publication of notice

either or
Outcome: Outcome:
no action taken by ORR ORR refuses
and Network Rail obtains consent

deemed consent

!

Record of outcome
published on Network Rail
/ ORR websites

OFFICE OF RAIL REGULATION -

November 2007

i

ORR issues notice to

Network Rail

* ORR publishes document
explaining its decision on

website
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3.18 Consultees are asked for views on:

our view that Network Rail should now take more responsibility for
leading the consultation process for its proposed land disposals;

our proposed two-stage approach to giving Network Rail more
responsibility;

our proposals to modify our decision criteria (found at Appendix C
and Appendix D); and

our proposal not to reduce the obligations on Network Rail through
Condition 26 of its network licence.

Proposed changes to the general consent

3.19 Condition 26 allows certain disposals of land to proceed without Nework Rail
making submissions for our specific consent. The general consent has
continued to work well and has saved the industry from a large number of
consultations where the disposals would have no appreciable effect on the
railway. We therefore do not propose to make any major changes. There
have, however, been some transactions that we consider might have
benefited from a general consent, rather than requiring a specific consent.

3.20 We consider that we should amend the general consent to address cases
where a local authority wishes to improve a highway or approach road and
there is no adverse effect on the railway. This would be through the
amendment of paragraph (p) of the general consent so that it states,

“(p) the dedication of land to local authorities for the purposes of improving
highways or the approaches to level crossings, where these do not
form part of the operational network and where recent prior
consultation with _relevant train operators, passenger transport

executives or Regional Transport Partnerships, as appropriate, has
raised no issues.”

3.21 We would be grateful for any views on this change, which we propose
would take effect from 1 April 2008.

3.22 We are also aware of views that paragraph (a) of the general consent, which
relates to station leases, should be extended to cover London Underground
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Limited in addition to train operators and those operating under a concession
agreement. We are concerned that there might be a broad number of cases
which could be affected by this change and are considering whether to amend
the general consent or to continue to rely on the specific consent for individual
cases.

3.23 Consultees are invited to express any views on this.
Audits

General consent transactions

3.24 We explained our approach to checking that Network Rail has complied with
the general consent in our December 2005 consultation® document. We test
the application of the general consent by looking at approximately 10% of
each year’s transactions. So far, we are satisfied that Network Rail is using
the general consent properly. We do not propose to change our approach in
this area.

Compliance with conditional consents

3.25 We also explained in our December 2005 document how we check on a case
by case basis that any conditions attached to our consents have been
complied with. We consider that it is good practice and in the public interest to
follow-up our decisions in this way. We therefore propose to continue with
such checks in the future so that we are satisfied that the disposals which
receive consent are completed as proposed.

Review of the new arrangements

3.26 It may take some time for Network Rail to adjust to the new arrangements
foreseen in Stage 2, and we recognise that the company may face a greater
risk of refused consent than at present. However, we believe that an
appropriate period of time should pass to allow the new arrangements to
settle down before a review of them should be undertaken. We therefore
propose to review the new arrangements approximately two years after their
full implementation, in Spring 2011.

6 Land disposal by Network Rail: ORR's review of the regulatory arrangements, published

in December 2005 at www.rail-req.gov.uk/upload/pdf/268.pdf
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3.27 Consultees are asked whether they agree with our proposals to modify
the general consent and with our proposals for monitoring how the
arrangements are working.
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4. Appendix A

Condition 26 casework since January 2006’

PROPOSED CONDITION
CASE PREVIOUS USE DEVELOPMENT OUTCOME ATTACHED
106. Saunders Road, Former hostel, now demolished | Freehold sale for the Consent granted | No
Cardiff - 2™ construction of a hotel 30/01/06
submission
107. Crispin Lane, Unused land but formerly Freehold sale for commercial, | Consent granted | Yes
Wrexham contained a siding and loading | residential and/or retail use, 02/02/06
area forming part of a wider
regeneration redevelopment
of the area surrounding
Wrexham FC
108. Gobowen, Part of a former goods yard Lease to local council for car | Consent granted | No
Shropshire park extension 23/01/06
109. Bridgwater, Former rail connected Freehold sale to bring back Consent granted | No
Somerset warehouse into use 08/03/06
110. Easterhouse, Land at road junction Feuhold sale for new road Consent granted | No
Glasgow layout by residential 20/03/06
developer
111. Lostock Gralam, Former station house Industrial/office use Consent granted | No
Cheshire 28/04/06
112. Coleshill, Former passenger station, New station with public Consent granted | No
Warwickshire closed in 1968. Pedestrian transport links and car 30/03/06
level crossing still in existence parking facilities
113. Gobowen to Former branch line, approx Sale to Shropshire County Consent granted | No
Blodwel branch 8 miles long, from Gobowen Council for the purpose of a 07/06/06
line via Oswestry to a quarry at cycleway with a restrictive
Blodwell covenant limiting any other
use to the railways
114. Cricklewood, Operational railway land with Reconfiguration of railway Consent granted | Yes
North London stabling sidings, waste transfer | land for optimum use 06/07/06
facility and freight facility involving relocating and
rebuilding new rail facilities
with a new station
115. Barby Lane, Land forming the road Rail link to existing Daventry | Consent granted | No
Daventry embankments to Barby Lane International Rail Port 25/07/06
through the land
116. Pantyffynnon Former station building Lease of buildings to Amman | Consent granted | No
station, Valley Railway Society to 02/08/06
Carmarthenshire repair and bring into
appropriate use
117. Stirling station Operational car park at Stirling | Sale of some of the car park Consent granted | No

station

7

plus grant of servitude
access for a bridge over the
station to link a Council
development scheme with
the town centre

17/10/06

Casework prior to this can be found in Land disposal by Network Rail: ORR's review of

the regulatory arrangements, December 2005, at www.rail-reg.gov.uk/upload/pdf/268.pdf

OFFICE OF RAIL REGULATION ¢ November 2007

Doc # 292058.06




Land disposal by Network Rail: proposals for a more effective approach

Doc # 292058.06

PROPOSED CONDITION
CASE PREVIOUS USE DEVELOPMENT OUTCOME ATTACHED
118. Cardiff, Clive Lane | Disused branch line + Freehold sale for residential Consent granted | No
embankment development 23/10/06
119. Exeter, Exmouth Coal storage, maintenance Residential and Retail Withdrawn by N/A
Junction Yard depot development Network Rail
120. Taunton West Light maintenance depot not Urban regeneration, possibly | Consent granted | No
Yard used since early 1970s, but including part of a new relief | 17/11/06
sidings still operational road
121. Southall station Part of Southall Main Yard on a | Sale to owners of adjoining Consent granted | No
125-year Yard & Sidings lease | Southbridge Way for 05/04/07
to EWS warehousing
122. Castleford Former branch line Sale of land to be used as a Consent granted | No
recreational trail 05/04/07
123. Cannon Street London terminal station Redevelopment of station - Consent granted | Yes
station new office block to be built 01/05/07
above station, with improved
concourse, and car park
below station
124. Box Lane, Barking Application not N/A
accepted
125. Coton Hill Sidings, | Sidings Freehold disposal for Consent granted | No
Shrewsbury residential development 14/09/07
126. Truro station, Part of goods yard 25-year lease to the Great Consent granted | No
Cornwall Western Railway Social Club | 12/10/07
127. Wakefield, West Part of long-stay car park and Regeneration of land Consent granted | Yes
Yorkshire part of goods yard including increased parking 17/10/07
through multi-storey car park
128. Harworth, Part of redundant siding Freehold sale for Consent granted | No
Doncaster adjoining the Harworth Colliery | commercial/industrial 22/11/07
branch line development
129. Sutton-in Ashfield, | Previously a small rail link into Freehold sale in two parts: Decision due by | N/A
Nottinghamshire a factory. Last used in the (1) to the adjoining land 29/11/07
1980s owners; and (2) to the local
District Council - or on the
open market
130. Southwark Redevelopment of existing Variation of existing lease Decision due by | N/A
Towers, London building - Southwark Towers- with airspace plus additional 04/12/07
Bridge into a new mixed use building - | 250-year lease
The Shard
131. London Station buildings Assignment of station leases | Consent granted | No
Underground to London Underground 05/11/07
station leases Limited for 7 years and 6
months
132. Flixton, Former public house at Flixton | Freehold sale for Decision due by | N/A
Manchester station commercial/industrial 03/01/08
development
133. Kingmoor, Carlisle | Formerly part of Kingmoor Freehold sale to adjacent Decision due by | N/A
Marshalling Yard landowner for storage of 30/01/08
timber
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5. Appendix B

Proposed general consent from 1 April 2008?
ORR directs that for the purposes of Condition 26 of the network licence:

1. Network Rail may dispose of land by entering into any of the following
transactions without giving prior notice:

(@ the grant of a lease, which incorporates the Stations Code (or the
Station Access Conditions), of all or part of a station to a passenger
train operator providing railway services under a franchise agreement
with the appropriate franchising authority or under a concession
agreement with a Passenger Transport Executive or Transport for
London (or its successors). The lease must be capable of termination
on or before the termination of the relevant franchise agreement or the
concession agreement. For the purpose of this paragraph a franchise
agreement or a concession agreement shall not be treated as being
terminated if, when it comes to an end, it is replaced by an agreement
between the passenger train operator and the appropriate franchising
authority, or a Passenger Transport Executive, on similar terms;

(b)  the grant of a lease of part of a station of which Network Rail is the
station operator to a train operating company for the purpose of
providing services relating to railways;

(c) the grant of a lease:

0] of all or part of a light maintenance depot (LMD) to any person
for the purpose of providing services relating to railways; or

(i) of land for the construction of an LMD provided that there are no
plans to use the land for other railway purposes and the land is
used only for such purposes as are permitted by the Depots
Code (or the National Depot Access Conditions (December

8 The existing general consent can be found in Chapter 3 of Land disposal by

Network Rail: The regulatory arrangements, published in June 2006 and available at
www.rail-reg.gov.uk/upload/pdf/292d.pdf
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Standard)) or such other depot access conditions as may be
approved by ORR;

the grant of a reversionary or concurrent lease pursuant to an obligation
contained in any such lease referred to in paragraphs 1(a) and 1(c)
provided that the grant of the reversionary or concurrent lease does not
interfere with or restrict the carrying on of railway services at the station
or LMD;

the grant of a lease or a licence which contains a materially unfettered
right permitting Network Rail to terminate the lease or licence if the land
is required by Network Rail for the performance of its responsibilities as
a provider of network services or for the purpose of the network
business or for the purposes of railway and/or integrated transport
related redevelopment;

the grant of a lease or licence of all or part of a building which will be
used by the lessee as office accommodation;

the disposal of land which has no reasonably foreseeable use:
0] for, or in connection with, services relating to railways; or

(i) for any other public transport use, which would provide benefit
for rail passengers, through better integration of public transport
modes;

the renewal or extension of any lease where the renewal is required by
operation of law;

the grant of a licence where the grant would not have a material
adverse effect on the ability of Network Rail, any network operator, any
beneficiary or a holder of a licence under the Act or the Railway
(Licensing of Railway Undertakings) Regulations 2005 to use or
develop the land for the purpose of providing services relating to
railways;

the grant of sub-surface or air rights that do not infringe on the space
which may be needed to facilitate the provision of services relating to
railways (major developments are excluded from such grant);
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(k) the disposal of any land made solely for the purpose of boundary
rectification of land in which Network Rail has an estate or interest;

()] the grant to a third party of a wayleave, easement or servitude where
the grant would not have a material adverse effect on the ability of
Network Rail, any network operator, any beneficiary or any holder of a
licence under the Act or the Railways Infrastructure (Licensing)
Regulations 2005 to use or develop the land for the purpose of
providing services relating to railways;

(m) the grant of a lease of a freight depot, freight terminal or freight sidings
for the purposes of providing services relating to railways;

(n)  the grant of a lease to a person providing network services for the
purpose of providing services relating to railways; or

(0) any disposal of land to the extent it comprises a network or railway
facility (or part of a network or railway facility) which has been the
subject of a decision on closure under section 43(9) of the Act (or the
effect of the provisions set out in sections 22-35 of the Railways Act
2005 is that it is permitted to be closed or its use discontinued) and that
decision (or effect of those provisions) does not explicitly require that
the licence holder does not dispose of the land; or

(p)  the dedication of land to local authorities for the purposes of improving
highways or the approaches to level crossings, where these do not
form part of the operational network and where recent prior consultation
with relevant train operators, passenger transport executives or
Regional Transport Partnerships, as appropriate, has raised no issues.

2. ORR may after consulting the licence holder modify or revoke this general
consent if it appears to ORR requisite or expedient to do so by reason of any
change of circumstances having regard to the duties imposed on ORR by
section 4 of the Act.

3. In this direction:
“lease” includes a tenancy;
“prior notice” means a notice to ORR under Condition 26.2 of
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Network Rail’'s network licence;

“Station Access means the National Station Access Conditions 1996

Conditions” (England and Wales) lodged with ORR on 30 January
1996, or the National Station Access Conditions 1996
(Scotland) lodged with ORR on 4 March 1996 as
appropriate, and in both cases as amended,
supplemented, augmented or replaced from time to time
with the approval of ORR;

and any other words and phrases in this direction shall have the same
meaning as in the Act or network licence.
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6. Appendix C

Proposed decision criteria from 1 April 2008 - 31 March 2009

6.1 ORR wishes to adopt more streamlined procedures for its decision-making.
We propose that, for any disposal not covered by the general consent,
Network Rail should consult its stakeholders to seek their current views
regarding the development of any land disposal proposals prior to submitting
them to ORR. We would expect that Network Rail’'s stakeholder consultations
should include:

(@ the Department for Transport (DfT) or successor franchising authority;

(b) in Scotland, Transport Scotland, the Regional Transport Partnerships
and the Scottish Council for Development & Industry;

(c) in Wales, the Welsh Assembly Government;

(d) in Greater London, and in adjacent areas that might impact upon
strategic transport plans for Greater London and on London
Underground Limited’s duties as an Infrastructure Controller, Transport
for London, and London TravelWatch®;

(e) the local planning authority, County Council, Passenger Transport
Authority (PTA) including the associated Passenger Transport
Executive (where appropriate) for the area in which the site is located;

® train operating companies (passenger and freight);
() the Rail Freight Group and the Freight Transport Association;
(h)  Passenger Focus'’;

0] Community Rail Partnerships and the Association of Community Rail
Partnerships;

o Legally known as London Transport Users’ Committee

10 Legally known as Rail Passengers’ Council

OFFICE OF RAIL REGULATION ¢ November 2007 Doc#292058.06



Land disposal by Network Rail: proposals for a more effective approach

) key transport infrastructure providers such as port and airport
authorities; and

(k) British Transport Police (BTP).

6.2 ORR may require Network Rail to provide further information within seven
days, or such further time as allowed, if its proposals are sufficiently unclear
that ORR cannot consider them. In the event that Network Rail cannot provide
the required information, the referral will be rejected. No formal notice
directing Network Rail not to proceed with the disposal will be necessary.

6.3 Once a referral is sufficient for ORR to consider, ORR will conduct its own
internal consultation, including consulting HM Railway Inspectorate.

6.4 ORR will have regard to the following criteria when reaching a decision on an
acceptable referral from Network Rail regarding the proposed disposal of
land:

(@ ORR’s duties under section 4 of the Act, and in particular its duties to:
0] promote improvements in railway service performance;
(i) otherwise to protect the interests of users of railway services;

(i)  promote the use of the railway network in Great Britain for the
carriage of passengers and goods, and the development of that
railway network, to the greatest extent that it considers
economically practicable;

(iv)  contribute to the development of an integrated system of
transport of passengers and goods;

v) contribute to the achievement of sustainable development; and

(vi)  enable persons providing railway services to plan the future of
their businesses with a reasonable degree of assurance;

(b) where ORR has considered Network Rail's submission and any
supplementary information, including representations from third parties,
and:
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0] there is evidence of a clear, feasible and funded plan or plans
put forward by a passenger or freight train operator or funder for
the site for future development of the railway network; or

(i) the DfT (or successor franchising authority), Transport Scotland,
the Welsh Assembly Government, PTA or other local transport
authority provides evidence to Network Rail that the site is
needed for future development of the railway network or for the
development of integrated transport facilities; or

(i)  there is evidence which indicates that the proposed disposal
would conflict with Network Rail’s obligations under Condition 7
of its network licence;

it is unlikely that ORR would consent to the disposal of land by
Network Rail;

(c) in reaching a decision ORR may have regard to relevant considerations
including:

0] whether the site is identified or reserved for transport use in any
local transport plan or local statutory plan, and whether funding
has been identified;

(i) whether the site is likely to be required as a result of a regional
transport strategy developed in accordance with national or
regional planning guidance,;

(i)  whether the site features in the business or marketing plans of
the local train operators, Network Rail, PTAs, or freight
operators or any other party involved in the provision of services
relating to railways; and

(iv)  the financing of projects relevant to the site;
(d)  where:

0] Network Rail provides evidence that it has received no
objections in respect of any proposed disposal within the six
months preceding its submission to ORR; or
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(i) the only objection(s) are from a local or national pressure group
without support from a train operator or funder; and

(i)  ORR concludes from Network Rail's submission and its further
statements and evidence that there are no major issues at
stake;

it is likely that ORR would allow Network Rail to dispose of the land.

6.5 With regard to paragraph 1(g) of the general consent to the disposal of
Network Rail land, ORR will need to be satisfied with any revisions to the
internal screening process which Network Rail established to identify possible
use for, or in connection with, services relating to railways, including the
extent to which that process allows other parties to register an interest in rail-
related development for particular sites.

Doc # 292058.06 November 2007 « OFFICE OF RAIL REGULATION



Land disposal by Network Rail: proposals for a more effective approach

7. Appendix D

Proposed decision criteria with effect from 1 April 2009

7.1  Condition 26 of the network licence will continue to protect land that may be
required for future development of the railway network and to prevent the
disposal of that land against the public interest.

7.2  From 1 April 2009, where Network Rail has given notice to its stakeholders of
any proposed land disposal, ORR proposes to adopt effective decision criteria
so that it may decide whether to let the transaction proceed.

7.3  ORR will expect Network Rail to have consulted the following parties to seek
views regarding the development of any land disposal proposals:

(@ the Department for Transport (DfT) or successor franchising authority;

(b) in Scotland, Transport Scotland, the Regional Transport Partnerships
and the Scottish Council for Development & Industry;

(c) in Wales, the Welsh Assembly Government;

(d) in Greater London, and in adjacent areas that might impact upon
strategic transport plans for Greater London and on London
Underground Limited’s duties as an Infrastructure Controller, Transport
for London, and London TravelWatch'?;

(e) the local planning authority, County Council, Passenger Transport
Authority (PTA) including the associated Passenger Transport
Executive (where appropriate) for the area in which the site is located,;

® train operating companies (passenger and freight);
() the Rail Freight Group and the Freight Transport Association;

(h)  Passenger Focus'?;

1 Legally known as London Transport Users’ Committee

12 Legally known as Rail Passengers’ Council
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0] Community Rail Partnerships and the Association of Community Rail
Partnerships;

) key transport infrastructure providers such as port and airport
authorities; and

(k) British Transport Police (BTP).

ORR may require Network Rail to provide further information within seven
days, or such further time as allowed, if its proposals are sufficiently unclear
that ORR cannot consider them. In the event that Network Rail cannot provide
the required information, ORR may issue a formal notice directing
Network Rail not to proceed with the disposal.

ORR will have regard to the following criteria when reaching a decision on a
notification from Network Rail regarding the proposed disposal of land:

ORR will conduct its own internal consultation, including consulting
HM Railway Inspectorate, and will consider any objections received.

ORR will have regard to the following criteria when considering a notification
from Network Rail regarding the proposed disposal of land:

(@ ORR’s duties under section 4 of the Act, and in particular its d uties to:
0] promote improvements in railway service performance;
(i) otherwise to protect the interests of users of railway services;

(i)  promote the use of the railway network in Great Britain for the
carriage of passengers and goods, and the development of that
railway network, to the greatest extent that it considers
economically practicable;

(iv)  contribute to the development of an integrated system of
transport of passengers and goods;

v) contribute to the achievement of sustainable development; and

(vi)  enable persons providing railway services to plan the future of
their businesses with a reasonable degree of assurance;
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(b) where ORR has considered Network Rail's submission and any
supplementary information, including any representations from third
parties, and:

0] there is evidence of a clear, feasible and funded plan or plans
put forward by a passenger or freight train operator or funder for
the site for future development of the railway network; or

(i) the DfT (or successor franchising authority), Transport Scotland,
the Welsh Assembly Government, PTA or other local transport
authority provides evidence to Network Rail that the site is
needed for future development of the railway network or for the
development of integrated transport facilities; or

(i)  there is evidence which indicates that the proposed disposal
would conflict with Network Rail’s obligations under Condition 7
of its network licence;

it is likely that ORR would refuse consent to the disposal of land by
Network Rail;

(c) in reaching a decision ORR may have regard to relevant considerations
including:

0] whether the site is identified or reserved for transport use in any
local transport plan or local statutory plan, and whether funding
has been identified;

(i) whether the site is likely to be required as a result of a regional
transport strategy developed in accordance with national or
regional planning guidance,;

(i)  whether the site features in the business or marketing plans of
the local train operators, Network Rail, PTAs, or freight
operators or any other party involved in the provision of services
relating to railways; and

(iv)  the financing of projects relevant to the site;

(d)  where:
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(ii)

(iii)

Network Rail provides evidence that it has received no
objections in respect of any proposed disposal within the six
months preceding its submission to ORR; or

the only objection(s) are from a local or national pressure group
without support from a train operator or funder; and

ORR concludes from Network Rail's submission and its further
statements and evidence that there are no major issues at
stake;

it is likely that ORR would not object to the disposal of land by
Network Rail.

7.8  With regard to paragraph 1(g) of the general consent to the disposal of

Network Rail land, ORR will need to be satisfied with any revisions to the

internal screening process which Network Rail established to identify possible

use for, or in connection with, services relating to railways, including the

extent to which that process allows other parties to register an interest in rail-

related development for particular sites
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8. Appendix E

Condition 26: Disposal of land

26.1 The licence holder shall not dispose of any land otherwise than in accordance
with the following paragraphs of this Condition 26.

26.2 Save as provided in Condition 26.3, the licence holder shall give to ORR not
less than three months prior written notice of its intention to dispose of any
land. Having given such notice, the licence holder shall supply such further
information as ORR may require relating to such land or the circumstances of
such intended disposal or where such a disposal to a specific person s in
contemplation the known intentions in regard thereto of the person proposing
to acquire such land. The licence holder shall supply the required information
within seven days of the requirement being made, or such further time as
allowed by ORR.

26.3 Notwithstanding Conditions 26.1 and 26.2, the licence holder may dispose of
any land:

(@  where:

0] ORR has issued directions for the purposes of this Condition
containing a general consent (whether or not subject to
conditions) to:

(aa) transactions of a specified description; and/or

(bb) the disposal of land specified in the directions as
excluded land; and

which specifies the intervals at which the general consent can
be reviewed; and

(i) the disposal of the land in question is effected pursuant to a
transaction of a description specified in any directions given
under Condition 26.3(a)(i) or the land in question is specified in
those directions as excluded land and the disposal is in
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accordance with any conditions to which the general consent
under Condition 26.3(a)(i) is subject; or

where the disposal in question is required by or under any enactment
and for these purposes a disposal shall be treated as being under an
enactment if:

0] the licence holder agrees to the terms of a disposal which would
otherwise be required under an enactment; or

(i) the disposal would have been under an enactment had the
acquiring party taken all the steps which were open for it to take
providing that the acquiring party has acted with reasonable
expedition and diligence.

26.4 Notwithstanding Condition 26.1, the licence holder may dispose of any land
specified in a notice given under Condition 26.2 in circumstances where:

(@)

(b)

ORR confirms in writing that it consents to such disposal (which
consent may be made subject to the acceptance by the licence holder
of such conditions relating to railway use, network business or the
carrying out of licensed activities as ORR may specify and the license
holder shall ensure that any such disposal shall be subject to those
conditions); or

ORR has not, within the notice period referred to in Condition26.2,
issued a direction for the purpose of this Condition 26 requiring the
licence holder not to proceed with such disposal and notifying the
licence holder that it is entitled to be compensated appropriately for the
loss of value (if any) as a result of ORR issuing a direction under this
Condition 26.4(b).

26.5 Inthis Condition 26:

“disposal” includes any sale, assignment, gift, lease, licence, the

Doc # 292058.06

grant of any right of possession, loan, security, mortgage,
charge or the grant of any other encumbrance or
knowingly permitting any encumbrance to subsist (other
than an encumbrance subsisting on the date when the
land was acquired by the licence holder or on
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15 November 2001) or any other disposition to a third
party, and “dispose” shall be construed accordingly;

“excluded land” means any land which is specified as such in directions
issued under Condition 26.3; and

land includes buildings and other structures, land covered by
water, and any estate, interest, easements, servitudes or

rights in or over land.
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9. Appendix F

Assessment of impact

9.1 We said in our corporate strategy for 2006-09*% that we would seek to step
back and intervene only where it was appropriate to do so. We think that it is
appropriate for Network Rail to continue to take a greater lead in resolving
issues arising from land disposal casework. We have come to this view after
considering the options and risks. This section of the document sets out those
considerations under the headings below.

Issue

9.2 The issue we are considering is how we can make the land disposal process,
currently led by ORR, become more effective without weakening the
protections against inappropriate land disposal by Network Rail.

Policy objectives

9.3  We are seeking to reduce the need for our intervention in taking forward land
disposal casework arising under Condition26 of Network Rail's network
licence while retaining the regulatory control which is in place to protect land
which has a rail-related use.

9.4 Our aim is to make the processes for granting or refusing consent to
Network Rail's proposed land disposals more effective. Rather than ORR
continue to lead the stakeholder consultations and casework process as at
present, we think that the onus should be on Network Rail to secure industry
buy-in and give us the evidence that it has done so. We wish, in due course,
to reach a point where the granting of, or refusal of, consent would be ORR'’s
core role, rather than running consultations or resolving problems which
should be resolved by the industry.

Options and risks
Option: do nothing

9.5 We have considered the ‘do nothing’ option. Doing nothing would mean that
the casework process would continue to be led by us, with the risk that
Network Rail might submit to us proposals that were not as fully developed as

13 published in April 2006 and available at www.rail-reg.gov.uk/upload/pdf/280.pdf
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possible because it knew that we would carry out our own consultation. We
would continue to launch consultations - building on the consultations that
Network Rail should have previously conducted - exploring issues arising from
casework and encouraging Network Rail to resolve them.

Option: full responsibility to Network Rail with immediate effect

9.6  We have also considered giving much more responsibility to Network Rail at
an earlier point (including giving the responsibility envisaged in Stage 2
described in this document). However, Network Rail has told us that it would
prefer to gain the confidence of the industry over a period of time rather than
adopt a ‘big bang’ approach.

9.7 We understand that if we were to give full responsibility for leading the
process to Network Rail at the beginning of April 2008, it would be unable to
implement the systems it needs to conduct smooth and detailed consultations.
This would result in the risk of an indeterminate period of rejected proposals
that would then be proposed again once refined. We do not think that this
would be an efficient use of Network Rail's and the industry’s resources, and
therefore we prefer not to propose this option now.

Option: licence modification

9.8 A radical approach would be to remove the land disposal licence condition.
However, while this would undoubtedly allow Network Rail to expedite its land
disposals, we do not think that modifying the network licence to remove
Network Rail's Condition 26 obligations would be in the interests of users and
the potential users of railway services.

9.9 The obligations arising under Condition 26 act as a specific control for the
property aspect of Network Rail's wider stewardship obligations under
Condition 7. Without such obligations, vital railway sites, either entirely or in
part, could have been lost and could be lost in the future. We therefore
believe that the removal of Condition 26 at this time would bring unnecessary
risk to the users of railways services, and therefore we are not proposing this
option.

9.10 The precise obligations placed on Network Rail under Condition 26 will
however be reviewed as part of our general review of Network Rail’'s network
licence.
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Proposed option: two -stage approach to new land disposal arrangements

9.11 We think that the proposals described in this document provide a balanced
approach to securing our policy objective. They will give greater responsibility
to Network Rail, without diminishing the protection of rail-related land in the
licence condition and without exposing Network Rail to undue risk of refusal of
consent, while saving industry resources on evaluating and resolving
casework issues. Although this option places the most risk on Network Rail
(since it faces refusal of consent if there is a serious flaw in its submission),
we think that this is appropriate, bearing in mind Network Rail's position at the
centre of the industry.

9.12 Network Rail's industry stakeholders will become used to the new methods of
working and the knowledge that Network Rail will be in the lead to try to
provide the best overall outcome for the rail industry when considering land
disposals. However, we still have the power to block disposals should we
consider that the company has not provided sufficient evidence to us that its
proposals are sound. We therefore consider that there are no significant
adverse risks to the industry as a result of choosing this option.

Impacts

9.13 We believe the proposed two-stage approach will give positive benefits to the
industry overall.

9.14 In developing our proposals, we considered that Network Rail and its
stakeholders, including ORR, would benefit from Network Rail conducting a
more thorough and effective background consultation process. Although this
may lead to increased costs for Network Rail in the earliest stages, we think
that these could be offset by an easier and less resource-intensive
consideration of land disposal proposals when they were finalised at a later
date.

9.15 There are too many uncertainties to enable this weighing of benefits to be
meaningfully quantified. For example, the amount of background work needed
by Network Rail would vary from case to case, and depend on the scale of the
proposals, the number of stakeholders concerned and the methods of
communication etc. Howewer, on the basis of long-term rates of
submissions/referral from Network Rail, we have assumed tentatively that the
new arrangements will save some resource at ORR - and therefore the
regulatory costs on the industry - by up to one full-time post.
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9.16 We have also considered whether there are additional but less quantifiable
benefits. We believe that Network Rail may, in time, be able to benefit from
quicker consents, provided that it has resolved all significant issues and
details prior to announcing its proposals for disposals.

9.17 We would be interested in comments on our assessment of the impact
of our proposals, particularly from those affected.
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