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Regulator’s foreword 

Earlier in the year, I received a number of complaints about increases in charges to charter 

operators, and about unfair competition between third party operators and subsidiaries of 

British Rail. Charter promoters were concerned that if these difficulties were not resolved, 

many of them would be unable to continue in business. Although the charter market 

represents only a small part of the traffic using the railway network, it nevertheless represents 

one of the few areas at present where third parties are seeking access to the network and 

promoting services, though all charter promoters will depend on one or more of the new 

railway undertakings to provide them with essential services. Successful operation of the 

charter market is therefore an important test of the operation of the restructured railway. 

In the light of these complaints, I instigated a review of charter operations both to examine the 

current basis on which charter services are provided and to consider the best way of resolving 

the current difficulties faced by charter promoters. The first challenge for my team was to gain 

a clear understanding of the way in which those promoting charter operations were seeking to 

put together the package of access rights and other services such as the hire of train crew and 

haulage - in the restructured railway, and the basis on which train operators and Railtrack 

were charging for those services. 

As a result of the publicity given to my review, a number of other charter promoters have 

written to me setting out the difficulties they have experienced in developing their programme 

for 1995/96. It soon became clear that one of the main problems was a general lack of clarity 

on the part of charter promoters, train operators and facility owners about the ways in which 

particular combinations of services could be provided in the restructured industry. While train 

operators and Railtrack seem not to have fully appreciated the needs of charter promoters, or 

established clear procedures for providing services on appropriate contractual terms, charter 

promoters themselves have sometimes been slow both to exploit the opportunities and to 

recognise the constraints facing them in the new railway. 
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This consultation document sets out to explain the way in which Railtrack, Rail Express 

Systems (Res) - which has a central role in packaging services to charter promoters and is the 

only company with a safety case to operate steam services - and other train operators, which 

are currently subsidiaries of the British Railways Board (BRB), work together in this market. It 

is clear that if this market is to survive and to develop, all service providers will need to make 

an effort to develop appropriate costing and pricing principles and to make it easier for charter 

promoters to find their way in the new market. 

I have discussed with Railtrack, BRB and Res the future framework for providing services to 

charter train promoters. For track access charges, I have discussed with Railtrack the criteria I 

will use in my approval of access contracts, and also encouraged it to develop a more detailed 

approach to the costing and pricing of charter services consistent with these criteria - which 

will need to be administratively straightforward, while maintaining appropriate flexibility and 

general applicability. 

For services provided by train operators, I have proposed to BRB that it should prepare a 

Code of Practice which would be adopted by its subsidiaries. This consultation document sets 

out the proposed contents of such a Code. Res has a central role in the market, and the 

attitude of its new owners will be of great importance to the future of the business. The 

consultation document suggests that Res, like BRB, might meet the needs of the market by 

preparing its own Code of Practice. However, the new owners of Res will need a little time to 

assess the position, and my office will look forward to discussion with them when they 

respond to the consultation exercise. 

As a result of these developments, I believe that there will be a number of changes to the 

charges and contractual terms for charter operations. In a number of cases, I would expect 

charges to fall. But in other cases, charges may even rise as Railtrack and train operators 

identify more clearly the costs associated with different sorts of charter operation. Charter 

promoters must not expect their suppliers to make a loss on these activities, but at the same 

time, I believe it is crucial for a more mature commercial relationship to develop between the 

parties, with a better basis for dialogue about costs and charges. In the longer term, I would 

hope that more train operators will become involved in the charter market. Competition 

between suppliers of services is the best way of protecting the interests of users. 
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I am sending this report to Railtrack, the British Railways Board and its subsidiaries, and to 

Res, and I look forward to receiving constructive responses from them to the actions it 

suggests. I also look to charter promoters to indicate whether the measures proposed will help 

in dealing with recent difficulties. On the basis of the proposals for action in this report, I 

believe that the charter market will have a successful future, but this will only be achieved if all 

parties work constructively together to achieve that goal. 

 

 

JOHN SWIFT QC 

Rail Regulator 

December 1995 
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1. Introduction and summary 

Background 

1.1 Over recent months, the Regulator has received a number of complaints, from charter 

promoters and others, concerning different aspects of charter train operation. Many of 

these were prompted by increased charges, but others reflected difficulties in operating 

within the restructured railway industry. 

1.2 Rather than dealing with these complaints on a piecemeal basis, the Regulator 

undertook a general review of charter operations, first to establish the factual 

background to these complaints and then to consider possible courses of action. The 

announcement of his review prompted further representations from many parties. 

1.3 During the first stage of his review, the Regulator’s team has undertaken a thorough 

analysis of the representations received by him, and has had a number of discussions 

with Railtrack, the British Railways Board (BRB), Rail Express Systems (Res) and 

several other train operators. It has also conducted a questionnaire survey of all BRB 

train operators to establish the extent of their involvement in the charter market and 

the pricing and other policies being adopted by different operators in providing 

services to third parties. 

1.4 This document sets out the conclusions from the Regulator’s review of the issues raised 

in complaints to him, and his proposed approach. The Regulator will welcome 

comments, both on the detailed implementation of his proposed next steps and also 

on the extent to which they are likely to be successful in addressing the difficulties 

experienced by charter promoters. Comments should be sent to: 

Joanna Whittington 

Office of the Rail Regulator 

1 Waterhouse Square 

138-142 Holborn 

London EC1N 2TQ 
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to arrive no later than 31 January 1996. Unless there is a clear indication that 

respondents wish their submissions to remain confidential, they may be published, or 

quoted publicly, by the Regulator. 

Main findings 

1.5 The Regulator recognises that independent charter promoters have experienced a 

number of significant difficulties since the industry was restructured in April 1994. 

However, he considers that most of these difficulties have reflected inexperience and 

uncertainty on the part of train operators about the methods of providing different 

elements of the overall package needed to run a charter service, and the terms on 

which those services are offered, rather than any deliberate attempt to frustrate charter 

train operations. 

1.6 At present, there is only limited competition in the provision of services for charter 

promoters. Many promoters have no option but to operate through Res, which has 

network-wide track and station access rights and is the only operator with a safety case 

for steam services. The Regulator considers that the lack of competition between train 

operators has sometimes resulted in the prices quoted for services to charter promoters 

being significantly higher than the avoidable cost of providing those services, even 

though many charter promoters have been unable to afford such prices. This has, in 

part, been the result of inappropriate cost allocations, for example adding significant 

mark-ups to the unit charge for train crew, which have led to disproportionately high 

charges for certain types of charter service. 

Proposals for action  

1.7 The Regulator is proposing a package of measures which he hopes will clarify and 

create a stable basis for the future conduct of charter business. He also hopes that his 

proposals will lead to a change in the general approach of train operators towards 

charter train services. 

1.8 In particular, he has asked BRB to prepare a Code of Practice for the provision of 

services by its subsidiaries to charter trains, and he will ask the new owners of Res to 

consider preparing their own version of the Code, setting out the way in which its 

charges will be calculated and applied. Annex A sets out the items he has indicated to 

BRB should be included in this document. 
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1.9 While accepting that services to charter promoters need to be provided on a 

commercial basis, the Regulator considers that train operators and facility owners 

should set prices for charter services on the basis of the avoidable costs incurred in 

providing those services, plus an appropriate share of the likely net benefits of the 

service. This should help to ensure that potentially viable charter services will be given 

every opportunity to run. 

1.10 The Regulator has also worked with Railtrack to understand the costs which it incurs 

in providing access for charter services, and to develop the criteria which he expects to 

apply to access contracts for charter services submitted for his approval. These 

proposed criteria are set out in Annex B. 

1.11 In the longer term, the Regulator considers that charter promoters’ interests will be 

best protected where they have a number of alternative suppliers, and that there is 

genuine competition between these suppliers. He will be concerned that potential 

suppliers are given every opportunity to compete with existing service providers, 

though he recognises that there are always likely to be some cases where charter 

promoters will have little if any choice of supplier. In such cases, it is essential that 

charter promoters have a clear understanding of the basis of charges and that they are 

fair. He will continue to monitor the provision of charter trains, and if difficulties 

persist he will consider what further action is required. 
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2. Review of the charter train market 

Economic and commercial background 

2.1 There is no single, simple definition of a charter train. In broad terms, it is a passenger 

train which is not run as part of a regular scheduled passenger service, and a common 

feature of charter trains is that passengers need dedicated tickets to travel on them1. 

Most charter trains currently running on the network fall into one of four general 

categories, though each of these will include a relatively wide range of different types 

of service, targeting different sub-markets and with varying levels of profitability: 

(a) leisure outings - examples include trips to the seaside, and outings to major 

cities or tourist attractions. These may be organised either by a self-contained 

group or by a charter promoter who will then market and sell tickets for the 

train; 

(b) travel to special events - such as major sports events, concerts or conferences. In 

many cases the arrival time at the final destination will be crucially important 

for these services; 

(c) luxury travel - including scenic rail tours and other prestige excursions, often 

featuring a high quality dining service; 

(d) rail enthusiasts’ trains - organised and arranged specifically for rail enthusiasts, 

often involving unusual trains and/or unusual routes. 

2.2 For the first two categories, rail provides a convenient way of reaching the final 

destination, and many charter services will face strong competition from coaches, 

private cars and even scheduled passenger trains. Particularly for leisure outings, a 

                                                

1  There are some grey areas, for example the overlap with relief and special trains run by franchised 
passenger operators. A ‘Football special’ which serves only a minor station close to the football ground 
will share many of the features of a charter train even if it could be used by other passengers wishing 
to travel to that destination or beyond. In contrast, extra London-Cardiff trains running on the day of 
a Wales vs England rugby match would be considered as relief trains, rather than charter trains, and 
would be likely to carry passengers travelling to Cardiff for other reasons. 
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further option for some passengers may be simply not to go at all. Both the choice of 

travel mode and the total market size are likely to be relatively price sensitive. 

2.3 In contrast, luxury travel and rail enthusiasts’ trains both involve, to varying degrees, 

rail travel for its own sake (rather than as a convenient way of reaching a particular 

destination). While this suggests that there will be less competition from other modes 

of transport, some of these trains are likely to involve relatively high costs - for luxury 

travel this will reflect dining and other prestige services provided, and for rail 

enthusiasts this will reflect the complex nature of some services. 

2.4 Overall, therefore, many charter services are likely to face strong financial pressures. 

While some services within each category may generate revenues substantially in excess 

of their total costs, many services seem likely to be operating on relatively low margins. 

Contractual framework 

2.5 The running of a charter train will typically involve a number of organisations 

providing services in different capacities. There are three distinct roles for companies 

operating in the charter train market: 

(a) the charter promoter is often the main risk taker, and usually bears the loss if 

ticket sales are less than expected2. It will normally develop the original idea for 

the charter service, and be responsible for marketing and selling tickets; 

(b) the train operator runs the train and satisfies all relevant licensing and safety 

requirements. If the charter promoter itself satisfies these requirements, then it 

can act as both charter promoter and train operator; 

(c) other service providers supply inputs such as 

• track access rights, which may be obtained from Railtrack by either the 

charter promoter or, more usually, the train operator; 

                                                

2  This risk may of course be spread, for example through revenue-sharing agreements with other 
suppliers. Railtrack and train operators will themselves bear risks, for example through the operation 
of performance regimes or if they incur costs in relation to a train which is subsequently cancelled. 
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• station and depot access rights, which are obtained in the same way 

from the relevant facility owners (usually other train operators), but 

will not be required where the train operator itself is the facility owner;  

• locomotives and rolling stock, which may be provided by other train 

operators (or other rolling stock owners) in cases where neither the 

charter promoter nor the train operator has suitable stock available; 

and 

• train crew, which may be hired from other train operators where the 

train operator does not have crew available with appropriate 

combinations of traction and route knowledge. 

2.6 While it is for charter promoters to decide on the precise combinations of services 

which they wish either to provide themselves or to purchase from others, there appear 

to be three broad roles which a promoter can play: 

(a) a train operator - the charter promoter will run the train itself, satisfying 

relevant licensing and safety requirements, and will obtain all necessary access 

rights; 

(b) a holder of access rights - the charter promoter will own the track (and perhaps 

also station and depot) access rights, but will contract with a licensed train 

operator to run the train on its behalf (including arranging for any train crew 

which need to be hired from other operators); or 

(c) a promoter of charter trains operated by licensed train operators - the charter 

promoter will contract with a licensed train operator both to run the train and 

to obtain all necessary access rights (though the charter promoter might still 

provide locomotives and/or rolling stock). 

Regulatory framework 

2.7 Contracts for track, station and depot access will need to be approved by the 

Regulator. If the facility owner and access beneficiary agree on the terms and 

conditions of access, then they should submit the contract for the Regulator’s approval 

under section 18 of the Railways Act 1993. If agreement cannot be reached, then the 
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potential access beneficiary may ask the Regulator, under section 17 of the Act, to 

direct Railtrack (or the relevant facility owner for stations or depots) to enter an access 

contract and to determine the terms and conditions of that contract. 

2.8 Regulatory approval is not required, however, in the case of services provided by train 

operators to charter promoters - this includes services such as locomotive hire and train 

crew provision, and also access charges where the train operator is not the facility 

owner (and so is passing on charges which it pays itself to the facility owner). In these 

cases, the Regulator’s functions are those of enforcing licence conditions or domestic 

competition law: 

(a) licences issued to train operators include a condition which enables the 

Regulator to investigate possible cases of exclusionary behaviour where he 

believes the operator to be in a dominant position and to be acting in a way 

intended or likely unfairly to exclude or limit competition in the supply of 

railway services, and to require the operator to remedy the situation; and 

(b) the Regulator also shares some of the functions of the Director General of Fair 

Trading under the Fair Trading Act 1973 and Competition Act 1980, in so far 

as they relate to monopoly situations in the supply of railway services or 

anti-competitive practices affecting competition in the supply of railway 

services. These include powers to investigate possible monopoly situations or 

anti-competitive practices and to refer such cases to the Monopolies and 

Mergers Commission. 

Current service providers 

2.9 Most charter trains are marketed and promoted by relatively small independent charter 

promoters. These range from Waterman Railways, which has taken over most of the 

assets of British Rail’s former Special Trains Unit and owns both locomotives and 

coaching stock, to small travel associations which sub-contract almost all functions 

(apart from marketing and selling tickets) to train operators. Apart from promoting 

their own charters, the main services provided by these independent promoters at 

present are the provision of locomotives and coaching stock. In most cases, this 

consists of ‘heritage’ rolling stock, though Waterman Railways owns more modern 

locomotives and coaches. 
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2.10 The option of becoming a train operator, which would involve obtaining both a train 

operator’s licence and a safety case, is unlikely to be feasible or justifiable on 

commercial grounds for all except the very largest independent charter promoters. 

Even the option of negotiating with Railtrack and other facility owners for the relevant 

access rights is unlikely to be attractive to many independent charter promoters, 

particularly if existing train operators already have access rights suitable for many 

services. Many independent charter promoters, therefore, may have no realistic 

alternative to asking an existing train operator to run their services, and in some cases 

there may be few operators who have (or are willing to obtain) the relevant access 

rights and safety clearance. 

2.11 Among existing train operators: 

(a) the 25 Train Operating Companies (TOCs) all hold passenger operator 

licences which also entitle them to run charter services. Some TOCs act as 

charter promoters, running their own charter trains, while others operate 

charters on behalf of independent promoters - in either case it is envisaged that 

TOCs will in due course  negotiate separate track access agreements for 

such services. Even if they do not run charter trains themselves, most TOCs 

provide some services to charter trains, whether it is supplying train crew to 

charter services running in their area or providing station and depot access to 

charter services wishing to use their facilities; 

(b) Rail Express Systems (Res) obtains about 10% of its revenues from providing 

services to charter trains (the majority of its revenues are from operating trains 

for Royal Mail), and at present is the only train operator with safety validation 

for steam locomotives. It has a network-wide track access contract to run 

passenger trains,3 and also has train crew with wide route knowledge and a 

geographically dispersed pool of locomotives. It is in a strong position, 

therefore, to run services on behalf of independent charter promoters, or to 

provide services for charter trains hauled by other train operators. At present, it 

does not provide coaching stock for charter trains, nor does it act as a charter 

promoter in its own right; and 

                                                

3  Its passenger operator’s licence, however, does not allow it to operate trains for the purpose of providing a regular 
scheduled passenger service without the approval of the Regulator. 
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(c) other freight train operators often provide locomotives and train crew for 

charter services, and very occasionally promote their own charter trains. They 

may be in a particularly strong position for charter services which take unusual 

routes (particularly where this includes freight-only lines), or which use 

non-passenger locomotives. 

2.12 Railtrack provides track access, and is also the facility owner providing access to 

fourteen of the largest stations, including the major London termini. As operator of 

the network, it is responsible for train planning validation (i.e. ensuring the timed slot 

for the charter service does not conflict with existing timetabled services), and also for 

undertaking route investigation where services use complex routes or unusual traction. 

Issues raised by complaints 

2.13 The Regulator has received complaints about the terms and conditions on which most 

of the services provided to charter trains are supplied. Many of these complaints have 

reflected the fact that the overall level of charges has risen, though two items in 

particular have frequently been raised: 

(a) track access charges - a number of charter promoters have objected to the level 

of track access charges, though this has usually been in the context of charges 

passed on by train operators (who own the access rights) rather than charges 

paid directly to Railtrack; and 

(b) train crew charges - charter promoters have objected to the level of charges 

levied by some operators, the large number of train crew apparently required 

for some charter services, and the fact that some operators charge for a whole 

shift even for staff who are used for much less than this. 

2.14 Other complaints have concerned: 

(a) charges for other items, including station and depot access (again these 

concerned charges passed on by access beneficiaries), and also for one-off items 

such as gauging; 

(b) alleged discrimination in the prices charged to BRB subsidiaries and to 

independent charter promoters for the provision of train crew; 
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(c) performance issues - particularly the application of performance regimes and 

the cost of insuring against delays; 

(d) poor performance by train operators - for example cancelling charter services at 

short notice; and 

(e) poor customer relations - for example where a train operator has taken a long 

time to respond to enquiries, or has been reluctant to itemise invoices or 

explain the basis of its charges. 

Conclusions on the current operation of the charter market 

2.15 From the complaints received by the Regulator, and also from the number of 

promoters who have withdrawn from the market or cut back their programmes, it is 

clear that many charter promoters have been experiencing significant difficulties in 

planning their charter programmes. This impression was confirmed by the Regulator’s 

own review of these complaints and his discussions with train operators and others. 

While some of this may reflect the impact of industry restructuring and the exposure 

of costs which were previously hidden, the Regulator considers that some of these 

difficulties have arisen because of decisions taken by train operators and facility 

owners. 

2.16 He believes that this has resulted from inexperience on the part of those now making 

commercial decisions, uncertainty for both train operators and charter promoters 

about who can do what under the new industry structure, and some failures (which 

have not been corrected by competitive forces) on the part of service providers to 

respond to the needs of their customers. He does not believe that there has been a 

deliberate attempt to frustrate the activities of charter train promoters and operators. 

2.17 One of the main difficulties has been the lack of competition in the provision of 

services to charter operators. Possible reasons for this include: 

(a) for some charter services, particularly those involving complex routes or 

unusual locomotives and rolling stock, there may have been few train operators 

capable of running the service - in particular Res has been the only operator 

with safety clearance for steam locomotives, and its network-wide access rights 
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have put it in a strong position for services which cross several franchise 

boundaries; and 

(b) even where several train operators might have been able to run a train, some 

operators have been reluctant to offer their services,4 and few charter promoters 

have exploited their ability to identify alternative service providers. 

2.18 The result of this has been that practices have diverged from those which might be 

expected in a competitive market. In particular: 

(a) train operators have generally set prices on the basis of ‘average cost’, including 

a full contribution to overheads and other fixed costs, even though this had led 

to some charges being significantly higher than the avoidable costs incurred in 

providing the service, and in some of these cases services have been cancelled as 

a result; 

(b) this has been compounded by inappropriate cost allocations, for example the 

practice of recovering overheads through a mark-up on train crew charges, 

which has led to disproportionately high charges for services which use greater 

than average numbers of train crew; 

(c) where train operators have faced high charges from their own suppliers (for 

example for track and station access, or for locomotives and train crew hired 

from other operators), they have rarely challenged the basis of those charges, 

passing them on instead to their own customers; and 

(d) some train operators have shown a reluctance to explain or justify the basis of 

their charges, and more generally have contributed to a perceived lack of 

customer friendliness. 

2.19 The overall picture has been one where some independent charter promoters have 

sensed a lack of awareness of or responsiveness to their needs. Some train operators 

                                                

4  One reason is that there has been a significant amount of confusion over the terms of a restrictive 
covenant agreed by BRA on the sale of its Special Trains Unit which has led to differing (and in some 
cases wrong) interpretations of who can do what in terms of providing services to charter trains. 
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seem to have given little thought to the likely impact of current pricing policies on 

their own customers, and have accepted high charges from their own suppliers and 

then blamed these suppliers for the high price of the overall package. Competitive 

forces have been insufficient to correct such behaviour. 

2.20 Even for track, station and depot access rights, where the Regulator’s approval of the 

initial contract with the facility owner might be expected to give some reassurance, as 

yet the regulatory framework has had little impact in practice. Except for short-term 

extensions to contracts which were signed before 2 April 1994 (and therefore had not 

required his approval), the Regulator has not yet been asked to approve any access 

contracts specifically for charter train access. As a result of this temporary situation, 

most charter trains have been running under contracts which have not been subject to 

regulatory scrutiny. 

2.21 Despite charter promoters’ dissatisfaction with the level of access charges, there is little 

evidence to suggest that train operators, such as Res, who have negotiated substantial 

access contracts with Railtrack for charter services have applied sufficient pressure on 

Railtrack to justify the terms set out in those contracts. The resulting charges have 

then set an effective ‘market rate’ for those train operators with significantly fewer 

charter services and who therefore have had less incentive or opportunity to enter 

detailed and prolonged negotiations with Railtrack. Partly because of this, until 

recently Railtrack seems to have had little or no awareness of the costs actually 

incurred by charter trains, and therefore whether the charges included in its original 

contracts were either too high or too low in relation to these costs. Railtrack 

recognised this situation, however, and earlier this year launched a programme of work 

intended to rectify this problem. 
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3. Framework for future provision of charter 

Services 

3.1 This section sets out the framework which the Regulator considers should apply to the 

provision of charter services in future, recognising that competition has been slow to 

develop in many areas, and in particular areas may be unlikely to develop at all. His 

proposals for working towards this framework are set out in Section 4 below. 

General framework 

3.2 While recognising the potential benefits of charter services, for example generating 

goodwill for and interest in the railway, the Regulator considers that, unless an 

operator or facility owner takes a conscious decision to subsidise charter trains, they 

must be run on a fully commercial basis. Train operators and other service providers 

must recognise, however, that some charter trains, though able to cover the avoidable 

costs they incur, may be unable to make substantial contributions over and above these 

costs. 

3.3 The starting point for all suppliers, therefore, whether they are train operators, 

infrastructure owners or other service providers, is to be aware of the avoidable costs 

they incur as a direct result of providing services to charter trains. These should 

include general management and administration as well as running costs, in so far as 

management time is taken up by charter services, and should be based on an 

appropriate time frame so as not to exclude costs which may be fixed or unavoidable in 

the short term, but variable (and avoidable to charter services) in the longer term. 

3.4 In addition to these avoidable costs, some element of profit will usually be appropriate, 

and this should be viewed as a contribution above avoidable cost which would not be 

earned if the charter train did not run. The alternative view, adopted by some train 

operators, which is to seek a ‘full’ contribution to overheads (sometimes based on the 

implicit contribution made by franchised passenger services), will often result in 

potential contributions being lost as a service is priced off the railway. 

3.5 The appropriate level of profit is likely to vary between different types of services and 

between different service providers. The Regulator believes that this should be assessed 
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in relation to the likely profitability of the charter service as a whole, which is 

represented by the surplus of revenues above the total avoidable costs incurred by all 

operators or service providers. The appropriate distribution of these profits between 

the different participants will then be determined by factors such as the extent of each 

party’s involvement, and the extent to which they share in the risks associated with the 

service. 

3.6 When assessing the appropriate levels of costs and charges, moreover, it will be 

important for any additional elements included, for example to cover management 

time or to provide a profit margin, to be added as separate items to the final total, 

rather than applied in the form of mark-ups on individual cost items. This will help to 

avoid the type of distortions which have occurred where operators have applied 

standard mark-ups, for example, to train crew charges and this has led to 

disproportionately high prices for trains which use large numbers of train crew. 

3.7 The Regulator hopes that this general approach will help to ensure that potentially 

viable services are given every opportunity to run. Where services are likely to generate 

substantial profits, it will be appropriate for the various service providers to share in 

these benefits. In other cases, however, service providers should not seek contributions 

which are simply not available, or which would give them a disproportionate share of 

that profit which is available. 

Application to track, station and depot access 

Track access costs and charges 

3.8 Each train which uses Railtrack’s network, whether it is a regular passenger service, a 

freight train or a charter train, will impose some costs as a result of additional wear and 

tear on the tracks, and where electric traction is used the electricity will also be 

supplied by Railtrack. In addition to these costs, Railtrack will incur administration 

costs as a result of allowing charter services on to its network. These include: 

(a) validation and route investigation costs - the size of these will be affected by 

the journey length and complexity of the proposed service, the amount of 

traffic already using the route, and whether the service uses locomotives or 

rolling stock which already use the route; and 
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(b) account management and general administration costs. 

 In both cases, these costs are likely to be proportionately higher than those incurred by 

franchised passenger services, since they will often relate to a single train movement 

(rather than being spread over a large number of regular timetabled slots). 

3.9 Railtrack may also incur costs as a result of the potential impact of the charter trains 

on other services using its network. Where its network is already very congested, 

Railtrack’s acceptance of another train may reduce its flexibility to manage existing 

traffic and, even if the charter service runs to time, could increase Railtrack’s likely 

payments to other operators through performance regimes in existing access 

agreements. A more direct impact on Railtrack’s payments to other operators occurs 

when problems with a charter service (such as late running or a total breakdown) cause 

delays to other services. Whether or not this risk represents an additional cost to 

Railtrack, however, depends on the nature of the track access contract under which the 

charter service is running, and in particular the extent to which any penalty payments 

set out in that contract result in the risk being shared between Railtrack and the train 

operator. 

3.10 More generally, the Regulator will want to understand the likely impact of the 

performance arrangements proposed in access contracts submitted for his approval. He 

recognises that some charter services could pose a significant threat to scheduled 

services on some routes, and that Railtrack should be protected from this risk. Such 

protection may be provided by an addition to the access charge, effectively to ‘insure’ 

Railtrack against the likelihood of having to make payments to other operators over 

and above those which it can recover through the performance arrangements agreed 

with the charter train operator, but the Regulator would want to see evidence to justify 

the scale of any such charge. He recognises, moreover, that other approaches (such as 

the provision of an indemnity) may be more appropriate in certain cases. 

3.11 The Regulator also considers that access contracts should allow for compensation to be 

paid by Railtrack in cases where the charter service is delayed by problems on 

Railtrack’s network or caused by other train operators. Punctuality may be very 

important to some charter services (for example a train serving a major sporting event), 

and performance payments in the access contract should reflect this. 
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3.12 Track access charges might also vary to reflect the nature of access rights contained in a 

particular contract. Access agreements for charter services will generally give the train 

operator the right to bid for access across the whole of Railtrack’s network, subject for 

example to appropriate route clearance for the rolling stock to be used. In some cases, 

bids will be on a ‘spot’ basis, particularly for one-off services, but some charter services 

may operate on a number of occasions. The Regulator considers that operators should 

not be precluded from bidding at an earlier stage in order that such services appear in 

the working timetable. He recognises that operators may wish to agree a ‘tariff for 

regular or repeated charter services at the time the access agreement is finalised, which 

would apply to all similar services to be operated during a single season, with 

appropriate review provisions at intervals during the life of the contract. 

3.13 There are a number of costs to be covered by track access charges, including track wear 

and tear, validation and route investigation, management and administration, and 

performance costs. In addition, Railtrack is likely to incur some costs which, though 

directly associated with charter train access, cannot be attributed to individual services 

- this might include, for example, the cost of providing quotations and other 

preparatory work for proposed charter services which then do not run. 

3.14 Where particular charter services can afford to pay more than the direct costs they 

impose on the network, then it is reasonable that they should contribute to these 

charter-specific common costs. Assuming that Railtrack is able to recover these costs 

from charter services in general (which seems plausible, as these costs seem likely to be 

reasonably small, and certainly much smaller than the common costs associated with, 

for example, providing access to freight services), then any additional contributions 

earned by Railtrack will represent a net profit from providing access to charter services. 

Such profits may be appropriate, but for each individual service should be viewed by 

considering whether they give Railtrack an appropriate share, given the scale of its own 

involvement and the extent to which it shares in the risks associated with the service, 

of the potential net benefits of the service as a whole. 

Track access costs and charges for ‘heritage’ services 

3.15 The use of ‘heritage’ locomotives and/or coaches on charter services is likely to have 

implications for the costs incurred by Railtrack. These range from trains hauled by 

preserved diesel locomotives, which are likely to attract mainly railway enthusiasts, to 
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luxury steam-hauled excursions which may have more general appeal. There are a 

number of reasons why Railtrack may face additional costs for these services: 

(a) train planning may be more complex if the train has different characteristics 

(such as acceleration and braking patterns) from those which usually use the 

route; 

(b) Railtrack will need to ensure that the locomotives and rolling stock are cleared 

to use all relevant routes; 

(c) some of these trains may be less reliable than modern diesel or electric trains, 

and there may be a greater risk of disrupting other services (leading to 

increased penalty payments by Railtrack to other train operators); and 

(d) there may be further risks associated with steam engines, for example that they 

could set fire to track-side vegetation. 

3.16 Clearly, the additional costs in categories (a) and (b) will have most impact on 

Railtrack’s charges for one-off charter services, and will have less impact on regular or 

repeated services where they can be spread over more than one train. The performance 

related costs listed in (c) and (d) above will be affected both by the volume of traffic 

already using the route (and hence the likely disruption which might be caused by a 

problem with the charter service) and also the likelihood of problems occurring with 

particular types of locomotive. 

3.17 While he will expect Railtrack to work with its customers to explore ways of reducing 

these costs, the Regulator accepts that these are genuine costs which Railtrack should 

be entitled to recoup from heritage charter services. Indeed, he would be concerned if 

heritage train operators did not face the costs of any disruption they risked causing to 

other train services, since this might allow services on to the network for which the 

likely adverse impact on other rail users outweighed the net benefits to users of the 

charter service. 

3.18 The Regulator understands that Railtrack is happy to facilitate the operation of 

heritage charter services where it is possible without risking undue disruption to 

scheduled services, and he welcomes this positive approach by Railtrack. In order to 

protect the interests of other users, he recognises that Railtrack may seek to impose 
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some restrictions on heritage services operating over certain routes, though he 

considers that any such restrictions should be indicative rather than absolute and that 

each application for access should be considered on its merits. 

Station access 

3.19 Charter trains often use a relatively large number of stations, particularly at the start of 

the journey, in order to attract as many passengers as possible, and access contracts will 

be needed except in cases where the train operator is also the facility owner for some or 

all of the stations. Seemingly low charges, therefore, can become significant when 

multiplied by the number of stations used, and could have a material impact on either 

the fares charged to passengers or the financial viability of a proposed charter service. 

3.20 In general, the avoidable costs associated with providing station access to charter 

services are likely to be relatively low, and in most cases below the effective charge per 

train paid by franchised passenger services. Since charter services generally do not 

compete for the same customers as regular scheduled passenger services, the Regulator 

sees no reason why charter services need to be charged for station access on the same 

basis as franchised passenger services, and indeed he considers that such charges could 

in some cases lead to potentially viable services being priced off the network. 

Depot access 

3.21 Many charter services will also need to use light maintenance depots, for example to 

stable a train at the final destination. As with stations, an access contract will be 

required except where the train operator is also the facility owner, though some train 

operators may be able to accommodate such access within existing access contracts 

where they already use a particular depot. 

3.22 Unlike track and station access charges, which for franchised passenger operators are 

effectively determined by set formulae, depot access charges for all users will be 

determined by negotiation between depot owners and users. It is hoped that access 

charges will eventually reflect the ‘market rate’ for particular services, and there is no 

clear reason in this case why charter services should be treated any differently from 

other freight or passenger services. 
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Application to other services 

3.23 For train operators who provide locomotives, rolling stock and train crew to charter 

trains, the costs incurred will usually depend on the possible alternative uses for these 

resources. If the locomotives and rolling stock would have been idle, and if the train 

crew can be provided within the margins of existing rosters, then the avoidable costs 

may be quite low. Alternatively, where train crew are required to work additional shifts 

in order to work a charter train, and particularly when this attracts overtime rates, the 

avoidable costs may be significantly higher.  

3.24 In some cases, however, it will be appropriate for train operators to take a longer term 

view of the avoidable costs of serving charter trains. If they would be able to dispose of 

certain locomotives or rolling stock, or they would be able to employ fewer train crew, 

in the event that they no longer provided services to charter trains, then they should 

seek to recover the full costs of that stock or train crew through charges to charter 

promoters or operators. This need not mean that all services are required to make the 

same contribution towards these longer term costs, but if different contributions are 

sought from particular services (or types of service) the Regulator will be concerned 

that such differentials should not risk distorting competition between charter 

promoters or train operators. 

3.25 In addition, it may be difficult for train operators to estimate the likely costs at the 

time they are first approached to provide services for charter trains, for example 

because they do not know whether there will be sufficient spare capacity in existing 

staff rosters to provide train crew to a charter train. The appropriate approach in such 

cases will depend in part on the nature of the contract, and in particular whether 

payment is based on an agreed fixed charge or is related more closely to realised costs. 

Particularly where fixed charges are agreed in advance, a suitable response might be for 

operators to set prices for train crew and rolling stock on the basis of average avoidable 

costs, for example taking account of the number of times that they expect to be able to 

employ crew within existing rosters or to find other work for the rest of the shifts. 

Over time, these prices could be revised on the basis of actual experience. 

3.26 In addition, some train operators may incur management and general administration 

costs in providing services to charter trains, particularly those operators who run 

charter trains on behalf of independent promoters and may therefore have to procure 

services (including locomotives, train crew and access rights) from other suppliers. 
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These costs should also be recovered through charges to charter promoters or 

operators, though the Regulator expects that train operators will take steps both to 

minimise these costs and also to understand how the costs might vary between 

different types of charter service. 

3.27 As with access charges, it will usually be appropriate for charges to contain some 

element of profit over and above the avoidable cost of providing services, though this 

will need to be more flexible than the standard contribution to overheads sought in the 

past by some train operators. The appropriate level of profit will depend on the likely 

net benefits generated by the charter service, and the extent of the operator’s 

involvement in and its share of the risks associated with the service. A train operator 

which hauls a charter train, using its own rolling stock and train crew and taking on 

some of the performance risk, clearly has a greater claim on a share of the net benefits 

than an operator which simply provides a locomotive, or indeed an operator which 

runs the train itself but using rolling stock and train crew bought in from other 

operators. 
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4. Proposals for action 

4.1 For track, station and depot access rights, regulatory approval will be required for 

access contracts with the relevant facility owner, and through the criteria he uses to 

assess these contracts the Regulator will be able to influence the charges and other 

terms and conditions included in these contracts. For other services, however, 

including the selling on of access rights by train operators to charter promoters and 

other ‘downstream’ beneficiaries, the Regulator’s main statutory functions are those 

relating to his enforcement of licence conditions and domestic competition law. These 

allow him to investigate train operators’ actions and either to require the operator to 

remedy the situation (in the case of a licence investigation) or to recommend that the 

case is referred to the Monopolies and Mergers Commission.5 

4.2 As indicated in Section 2, the Regulator does not believe that train operators or facility 

owners have been attempting deliberately to frustrate charter train services. Many of 

the difficulties seem to have resulted, moreover, from the general approach adopted by 

train operators, rather than from easily identifiable courses of conduct. The Regulator 

considers, therefore, that a general investigation of the overall charter business under 

either licence or competition law powers is not the most suitable way forward at this 

stage. Improvements seem more likely to result from a general change of culture rather 

than formal action targeted at certain specific practices. However, this would not 

preclude an investigation if he considers it appropriate in the light of particular 

circumstances. 

Services provided by train operators 

4.3 The Regulator has asked the British Railways Board (BRB) to prepare a Code of 

Practice for the provision of services by its subsidiaries to charter trains, and has 

advised BRB of a number of points he considers should be included in the Code. He 

hopes that other train operators (i.e. those who are not BRB subsidiaries) will take 

account of this Code of Practice, and envisages that in time it will be an industry-wide 

document rather than something specific to BRB subsidiaries. 

                                                

5  In Competition Act cases, the Regulator may accept an undertaking from a train operator instead of referring the 
case to the Monopolies and Mergers Commission 
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4.4 At this stage, the Regulator is proposing that train operators should adopt the Code 

voluntarily. He considers that adherence to the Code should be a significant step 

towards resolving many of the difficulties experienced by independent charter 

promoters in recent months. In cases where train operators depart from the Code 

without good reason, and where this seems likely to restrict the provision of charter 

services, then the existence of the Code should provide a more certain basis for further 

intervention, should the Regulator consider this necessary. 

4.5 Annex A sets out the points which the Regulator believes should be included in BRB’s 

Code of Practice. One of the main changes from current practice is that train operators 

should be aware of the avoidable cost of services provided to charter trains, and should 

add any profit element or other contribution to overheads only on to the final price 

charged to the charter promoter (or, in the case of intermediate inputs, to the train 

operator).  

4.6 This should ensure that train operators are fully aware of the margins they are seeking 

to earn from charter trains. The Regulator hopes that they will consider whether such 

margins can be justified given the commercial realities of the market. Adherence to the 

Code in this respect should certainly help to prevent ‘accidental’ overcharging, which 

might happen for example when a significant mark-up is added to the charge for each 

train crew member. 

4.7 A further important role for the Code of Practice will be to clarify the contractual and 

regulatory requirements of charter train operation. The Regulator hopes that this will 

help charter promoters to understand the various options open to them, and that they 

will use these opportunities to secure the best possible deal. He also hopes that the 

Code will help to remove any remaining uncertainty on the part of train operators, 

which has led in the past to them turning down business because of misunderstandings 

about the contractual and regulatory framework. 

4.8 The Code of Practice should also cover contractual arrangements between train 

operators and charter promoters. An important distinction is whether charges are 

agreed as a fixed price for a given service, or based instead on emerging costs. Each 

approach has its merits, and the Regulator hopes that train operators will be willing to 

discuss with their customers which is best suited to individual cases, though it will be 

vital that each side has a clear understanding of the nature of the deal on offer. 
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4.9 The agreed basis for charges will have implications for the information to be provided 

by train operators to charter promoters. Where an emerging costs basis is adopted, it 

will be important for invoices to contain sufficient detail for promoters to be able to 

verify that the charge reflects costs reasonably incurred by the train operator. 

Alternatively, where a fixed charge is agreed in advance, the train operator should 

provide sufficient information to enable the charter promoter to see whether the 

charge is reasonable, and should be willing to discuss with the promoter the likely 

impact on charges of possible changes to the service specification. 

4.10 The Code of Practice should also cover more general invoicing and billing procedures. 

While the Regulator accepts the arguments for seeking payment in advance, unless for 

example the promoter can provide a banker’s guarantee to cover payment in arrears, 

the timing of payment needs to have regard to the likely cash flow position of the 

promoter. 

4.11 In view of Res’ central role in the market, the Regulator will ask the new owners of Res 

to consider preparing their own version of the Code of Practice. This would set out 

the way in which Res will calculate the charges for the different services it provides to 

charter promoters, and also give details of the terms and conditions on which it is 

willing to provide services. The Regulator intends that Res should comply voluntarily 

with any such Code. Other courses of action may be open to him if acceptable 

arrangements cannot be put in place voluntarily. 

Access charges and contracts 

4.12 The Regulator has entered a series of discussions with Railtrack, which have covered 

both the costs which Railtrack incurs as a result of providing track access to charter 

services and also the criteria which he proposes to use to assess the charges in contracts 

submitted for his approval. The Regulator believes that charges for charter services are 

best determined through negotiation between Railtrack and the access beneficiary. 

This framework is intended to allow charges to fall to avoidable cost for services which 

cannot afford to pay more than this, and therefore to avoid pricing potentially viable 

services off the network, while allowing Railtrack to recover any costs common to all 

charter activities. His proposed criteria are set out in Annex B, which also covers 

station and depot access charges. 
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4.13 In some cases, the Regulator expects there to be some scope for access charges to fall, 

due to both the clarification of his proposed criteria and the work which Railtrack has 

undertaken better to understand its own cost drivers. In other cases, however, it is 

possible that existing charges have been too low, and that some increase in charges will 

be required for Railtrack to cover the costs it incurs as a result of providing access to 

particular types of charter service. 

4.14 The Regulator would welcome the development by the relevant facility owners of 

standard access contracts for the use of track, stations and depots by charter trains. In 

many cases, he expects that contracts will take the form of ‘enabling’ or ‘call-off’ 

agreements, to avoid the need for separate agreements for each individual charter train 

or series of trains. Such contracts, particularly for track access, will need to be framed 

in a way which gives adequate protection to the interests of other users (including 

potential users) of the network. Rather than specifying the access charge to apply in 

each individual case, he also expects that some contracts will set out simple and 

practicable procedures for determining the charge for each individual service (which 

would then need to be notified to the Regulator). 

The longer term 

4.15 Notwithstanding the proposals set out in this document, the Regulator considers that 

charter promoters’ interests are best protected where they have a number of alternative 

suppliers, and that there is genuine competition between these suppliers. 

4.16 At present, however, he recognises that there are a number of areas where charter 

promoters may have little, if any, choice between train operators. These include: 

(a) operators for steam-hauled excursions; 

(b) operators for services which cross franchise boundaries; and 

(c) provision of locomotives and train crew in certain geographical areas, or for 

certain types of locomotive. 

4.17 He will be concerned, therefore, to ensure that potential alternative suppliers are given 

every opportunity to compete with existing service providers. 
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4.18 More generally, the Regulator will continue to monitor the provision of charter trains. 

He believes that adoption of Codes of Practice, plus his scrutiny of individual access 

contracts according to his proposed criteria, should help to address most of the 

complaints raised by charter promoters. He will continue to monitor their 

effectiveness and, if difficulties persist, consider what further action is required. 

4.19 He will welcome comments on the extent to which his proposed next steps, and in 

particular the documents set out in Annexes A and B, are likely to address the 

difficulties experienced to date; and also on additional measures, consistent with his 

functions and statutory duties, which might be employed where difficulties persist. He 

will also welcome comments on difficulties which do not appear to have been 

addressed by his review, or which occur in future. 
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Annex A: Code of Practice for British Railways 
Board subsidiaries providing services to 
charter trains 

Role of the Code of Practice 

It is not envisaged that adherence to the Code of Practice will be mandatory, or that departure 

from the Code where there are good reasons for doing so will necessarily concern either the 

Regulator or other parties. Rather, the Code is intended to spread best practice and, through 

ORR’s involvement, to provide guidance on types of behaviour which, if adhered to, would 

reduce the likelihood of the Regulator deciding to intervene under the various powers 

available to him. 

While ORR hopes that BRB and its subsidiaries will develop the Code, in consultation with 

ORR, it is important to recognise that an increasing proportion of services are likely to be 

provided in future by operators who are not BRB subsidiaries. Therefore, the Code of Practice 

will need eventually to be an industry-wide document, rather than a BRB document, and 

there may come a time when ownership of the Code lies more logically with some other 

industry body. 

When completed, it is expected that the Code will become a publicly available document. 

ORR’s current thinking on the matters it considers would be appropriate to include in the 

Code is set out below. 

ISSUES FOR INCLUSION IN INDUSTRY CODE OF PRACTICE 

Background 

There should be a small amount of introductory material, which sets out the role arid scope of 

the Code, and also makes the following general points: 

• that though charter services account for a small, and often not very profitable, 

proportion of railway services, they can generate useful goodwill for the railway (or, 

alternatively, difficulties with charter trains can create considerable ill feeling), and 

they may help to attract passengers; 
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• that charter promoters rely on train operators to provide essential services, such as 

locomotives and rolling stock, train crew and access to stations and depots; and 

• that in some cases, certain train operators might be the only potential supplier (or one 

of a small number of potential suppliers) of particular services, therefore failure to 

supply (or insistence on unreasonable terms and conditions) could prevent charter 

services from running. 

Supply of Services 

There should be a mainly explanatory section which includes a description of; 

• the different models for train operators providing services for charter trains,6 noting 

also that charging and other provisions should not act in favour of one model over 

others; 

• the contractual framework, including licence, access rights and safety case 

considerations; and 

• the application of the restrictive covenant, including both timing and scope. 

Costs and Pricing 

The main section on pricing should encourage train operators to think about charter services 

as marginal activities which can offer a positive contribution towards indirect costs and 

overheads. This has the following implications: 

• costs are best measured on an avoidable cost basis, with any contribution to indirect 

costs or overheads being added only to the final total; 

                                                

6  For example: a current train operator running its own charters; a current operator running charters on behalf of 
independent promoters; a charter promoter becoming a licensed operator and running its own charters; or a 
charter promoter becoming a licensed operator and also running charters on behalf of independent promoters. In 
each case, the train operator would purchase services from other operators as required. 
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• this exercise may show that some costs are low (for example where rolling stock would 

normally be idle at the time charter services are operated), but this is still the 

appropriate measure of costs; 

• the main alternative, which involves allocating overheads to individual components of 

the total package, is likely to result in inappropriate prices for some customers (for 

example, if overheads are added to train crew costs, this will mean that a 

disproportionate contribution to overheads is sought from those charter services which 

use more train crew than average); 

• contributions to indirect costs and overheads should be viewed as amounts over and 

above the direct costs of providing the service which the operator would not receive if 

the service did not run; 

• since charter trains do not compete directly with franchised passenger services, then 

there need be no presumption that operators should seek similar levels of contribution 

from these two types of services (or even from different charter services if they are 

aimed at different types of customer); and 

• operators should be aware of the likely implications of seeking particular levels of 

contribution (will it risk pricing the service, or some of its passengers at least, off the 

network?).  

• Operators should also be encouraged to be responsive to their customers, for example 

by exploring opportunities to adjust the service specification in order to reduce costs. 

They should provide sufficient explanation of the basis of their charges both to 

demonstrate that a proposed charge is reasonable and, where charges are paid on the 

basis of emerging costs, to allow customers to verify that the charge reflects costs 

reasonably incurred by the train operator. 
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Annex B: Criteria for the approval of access 
charges for charter train services 

Overall framework 

1. The Regulator considers that track access charges for charter services should be 

determined through negotiation with Railtrack, in the same way as for scheduled open access 

services and service expansion by franchised operators outside the current timetabled network 

of services. He also envisages that station and depot access charges for charter train services 

will be determined through negotiation with the relevant facility owner. 

2. It will be important, however, that these negotiations take place against the 

background of criteria which address the key regulatory concerns discussed in this document. 

The Regulator will seek to ensure that the charges included in access contracts submitted for 

his approval or determination satisfy these criteria, and will also wish to satisfy himself that the 

framework as a whole is operating in a way which is consistent with the achievement of his 

overall objectives. 

Key regulatory concerns 

3. The Regulator has a number of duties under section 4 of the Railways Act. Among the 

most relevant to his assessment of access charges for charter services are those: 

(a)  to act in the manner which he considers best calculated  

• to protect the interests of users of railway services; 

• to promote the use and development of the railway network, for the 

carriage of passengers and goods, to the greatest extent he considers 

economically practicable; 

• to promote efficiency and economy on the part of persons providing 

railway services; 

• to promote competition in the provision of railway services; and 
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(b) to act in the manner which he considers will not render it unduly difficult for 

holders of network licences (such as Railtrack) to finance their activities. 

4. In the light of these duties, one of the Regulator’s main concerns will be to avoid a 

situation where high access charges lead to traffic which is potentially viable (i.e. traffic which 

can cover its avoidable cost) being priced off the railway. Since charges are negotiated, facility 

owners could in theory reduce their prices in order to accommodate types of services which 

operate on low margins, while still being able to charge somewhat higher prices to more 

lucrative types of service. 

5. Another of the Regulator’s concerns, however, will be to avoid charges, whether they 

result from individual negotiation or are determined by some agreed process, which unduly 

discriminate between either train operators or charter promoters and which risk distorting 

competition in the provision of railway services. While price variations between different 

market segments may be appropriate, and even within particular market segments some 

variation may arise simply as the result of negotiation, the Regulator is likely to look closely at 

cases where there are significant differences in access charges for apparently similar services, 

and he will want to understand both the reasons for and the likely impact of such differences. 

6. In the light of his duties regarding the promotion of competition, and also in the 

belief that encouraging competition is an important contribution to satisfying his other duties 

(for example with respect to protecting the interests of users and securing efficiency and 

economy), the Regulator will be concerned to ensure that no features of the charging 

framework are likely to create possible barriers to entry for either train operators or charter 

promoters. A high fixed annual charge, for example, where this does not reflect the facility 

owner’s own cost structure, might discourage entry from operators who would have only a 

small volume of traffic and who might therefore pay a high average charge per train. 

7. He recognises that competition is not yet established in the provision of services to 

charter trains, and that some charter promoters may have little choice but to obtain their 

access rights through certain train operators, such as Res. When he is asked to approve access 

contracts for train operators purchasing access rights on behalf of charter promoters therefore, 

he will want to understand the basis on which the train operator has agreed charges and other 

terms and conditions, and the steps it has taken to ensure that these are acceptable to its own 

customers. He will in particular want to ensure that adequate consultation takes place with 

charter promoters before he approves access agreements for third party charter services. 
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8. In order to promote the use of the network, it will also be important for access charges 

to be determined within a reasonably simple and transparent framework. Charges should be 

structured so that queries from potential users can be answered in a timely and helpful 

manner, and Railtrack in particular should be ready to discuss with potential operators the 

likely impact on access charges of possible changes in service specifications. 

Proposed criteria 

9. The Regulator will normally expect to apply the following criteria in his assessment of 

 access charges for charter train services: 

(a) charges should be greater than or equal to a reasonable estimate of the 

avoidable costs likely to be incurred by the facility owner as a direct result of 

granting access to the charter train services) in question; 

(b) charges should not be higher or lower, after allowing for specific factors 

relevant to each case, than those for other operators or users to such an extent 

that they risk significantly distorting competition between train operators or 

charter promoters; 

(c) the structure of charges should broadly reflect the value to users of access to the 

rail network, and should enable facility owners to recover the total costs 

associated with providing access to charter trains plus any reasonably expected 

contribution to common costs; and 

(d) any share of net benefits included in the access charge should reflect the extent 

of the facility owner’s involvement in providing the service and the relative risk 

being borne by the facility owner and other parties. 

10. The Regulator expects to apply these criteria to track, station and depot access charges, 

though he anticipates that in practice their implementation may be rather different in each 

case. 
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Implementation issues 

Track access charges 

11. There are clear parallels between the access charging frameworks applied to charter 

trains and to freight services. As with freight, the Regulator does not consider that different 

prices, per se, represent undue discrimination, though he will wish to ensure that such 

differences do not risk significantly distorting competition between train operators or charter 

promoters. Since track access charges are likely to represent a significant proportion of charter 

promoters’ total costs, moreover, the Regulator will normally require Railtrack to provide an 

explanation for any material difference in the track access charges for charter services which are 

likely to compete in the same market. 

12. An important difference from freight services, however, is that some charter trains are 

likely to be one-off rather than regular services, and this has implications for the calculation of 

cost floors and ceilings. In particular, Railtrack will need to develop methodologies to generate 

suitable estimates of avoidable costs and develop an approach to negotiation which avoids 

discrimination while ensuring that no traffic able to pay its avoidable costs is priced off the 

network. The Regulator understands that Railtrack is developing a standard costing approach 

to assessing the avoidable cost of different charter services. Provided this is applied flexibly, he 

considers that such an approach is capable of satisfying the criteria set out above. 

Station access charges 

13. The Regulator expects that there will be less scope for station access charges to vary for 

different types of service. In many cases, he would expect that station access charges will be 

sufficiently small that individual negotiations would seem inappropriate. In contrast to 

Railtrack’s network, moreover, the charging framework for franchised passenger operators 

should ensure that station operators are able to cover their common costs, so there is less need 

to seek contributions to common cost from those users which can afford them. Finally, a 

practical reason for this is that the facility owner may often be unaware of the particular type 

of charter train which will be using a station, or access beneficiaries may use a single access 

contract for several different types of charter train. 

14. Since charter trains generally compete for different customers than regular scheduled 

passenger trains, the Regulator sees no reason why charter train services need to be charged for 
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station access on the same basis as franchised passenger services. Indeed, he expects that such 

charges would in some cases lead to potentially viable services being priced off the network. 

15. The Regulator believes, therefore, that station access charges for charter train services 

should often be related to the avoidable costs associated with providing access to charter 

services, particularly for traffic which might be priced off the network by high access charges. 

Clearly it would not be practical to estimate avoidable costs for individual services, though it 

should be possible to derive a reasonable estimate of the costs likely to be incurred, on average, 

by charter services. For the reasons stated above, it may be appropriate to set charges for all 

charter services on this basis, though the Regulator would expect additional charges to be 

negotiated in cases where charter promoters require non-standard services (such as a red 

carpet, or where extra staff will be required to control unusually large numbers of passengers). 

Depot access charges 

16. Unlike track and station access, charges for depot access are negotiated by all types of 

user. Over time, the Regulator hopes that a competitive market will develop in the provision 

of depot services, and sees no reason why charter trains should not simply pay the market 

price for any services required. 

17. In the interim, he will be concerned that there are adequate safeguards in place to 

prevent the abuse of any monopoly power that a particular depot facility owner may have, and 

that charges are not unduly preferential or discriminatory. These concerns apply equally to 

franchised passenger and freight users of depots, and are reflected in criteria which have been 

developed for the assessment of depot access charges. 

18. Where the prices proposed in a particular depot access contract seem significantly out 

of line with those in other contracts for similar services, and there do not appear to be specific 

objective factors to support such differences, the Regulator will normally seek further 

explanation of the proposed charges. He recognises, however, that the process of negotiation 

may lead to some variation in charges, and in some cases this will be not only appropriate but 

desirable, for example if there are lower charges for the use of off-peak capacity. 

Monitoring and review 

19. The Regulator will keep both the criteria set out in this document and the overall 

framework for setting access charges for charter services under review. He will monitor 



Charter train services 

December 1995 • OFFICE of the RAIL REGULATOR 42 

developments in the charter train market, and will be prepared to amend either his criteria or 

the general framework for setting access charges if that is necessary better to discharge his 

duties under section 4 of the Railways Act.  


