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Regulator’ s foreword

1. While the rallway indusry was veticdly integrated and dl within the ownership of the
British Ralways Board, it was the Board's responghility to st the standards and forms of
behaviour which the different parts were expected to follow. With the restructuring of the
indugtry into independent companies, such centrd direction can no longer apply. But the
need to establish gandards and to ensure conformity with them remains

2. The Ralways Act 1993 provides that one of the main ways of megting this need is through
the licenang of operaors of ralway assats Licences can be granted by the Secretary of
Sae, or by the Regulator in accordance with a Generd Authority from or with the consent
of the Secretary of State The Generd Authority gives the Regulator the power to licence
subgdiaries of British Ral and privaie sector applicants. Licences place  important
obligations on operators both towards other gperators, and towards meeting the needs of end
usrs They are a vitd means of ensuring that the indudry is redructured on terms, which
mest the public interest.

3. This guidance document explains to gpplicants the processes to be followed in goplying for a
licence, and the requirements which have to be stidfied. It is the third edition of the
guidance and brings together for the firs time the guidance on different types of licence in a
dngle volume The format has changed in another respect. While | expect that much of the
subgtance will remain unchanged for some time to come, in some aess the guidance haes
been incorporated in a form which dlows is to be replaced eesly to dlow for the further
devdopment of policy. It is therefore essentid that dl those who make use of the guidance
should check with the Office that the materid they have is complete, and that they have the
latest edition.

4. The amendments, which have been made to this edition, have been based on our experience

over recent months and the hepful suggestions made by licence goplicants | hope that dl
progpective goplicants and those with an interest in the licenang regime will find it useful.

OFFICE of the RAIL REGULATOR « September 1995
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My Office would wecome comments on the guidance and dand ready to answer any
questions which licence applicants and others may have.

JOHN SWIFT QC
Rall Regulator
September 1995

September 1995 « OFFICE of the RAIL REGULATOR
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1. Contentsand general information

Introduction to third edition

11  These guidance notes are intended to assist applicants for and holders of licences granted by
the Regulator. They dso ded with the rdationship between operating licences and other
arrangements which require the Regulator's gpprova.

12  These notes are destriptive and do not themselves form part of the legd framework. While
they am to be as comprehensve as possble, goplicants will need to refer dso to the reevant
legidation and to other documents mentioned in this Pat (the "endosures’). The Office of
the Ral Regulaor (ORR) is ready to advise or hold informd discussons on any aspect of
the licendng procedure, ether before or after an goplication has been made, though this will
not bind the Regulator in rdation to his decison on any application, which will dways be on
itsindividud merits

1.3  Thetimescaesfor the procedures sat out in this guidance represent the minimum timecaes
within which the Regulator would expect to ded with gpplications While every effort will be
made to handle licence applications as expeditiousy as possible, completion of the process
to a particular deadline cannot be guaranteed.

14  This edition of the guidance incorporates a number of changes in forma and content
compared to the lagt edition published in October 1994. The man change is tha the four
Sseparate guidance notes previoudy published on licensng of passenger train, non-passenger
tran, dation and light maintenance depot operators have been combined into a dngle
document with additiona information about the network licence. Mog other changes are not
materiad and are designed primarily to make the document esser to use and to daify a
number of matters on which users of the earlier editions have sought guidance. Users should,
however, note that materid changes have been made to the Guidance on Insurance Agang
Third Party Ligality (Enclosure 2). Users should not rely on the earlier edition.

Requirement to hold licences

15 Setion 6 of the Ralways Act 1993 requires operaors of trans (whether for carying
passengers or goods or for any other purpose), dations, networks and light maintenance
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depots to hold a licence granted by the Secretary of State or the Regulator, unless a licence
exemption has been granted under section 7 of the Act. Section 6(2) of the Ralways Act
1993 provides that " "operator', in reation to any railway asset, means the person having the
management of that rallway asset for the time being’. It is a aimind offence to operae
railway asssts without alicence or an exemption.

Operators who believe that an exemption might be appropriate should contact the ORR
contacts shown in the list of contact points (Enclosure 3) for an initid discusson.

Scope and subject matter of the licences

17

Each licence contains a section (Pat 1 - Scope of the Licence) setting out the types of asset
the licence authorises the licence holder to operate and the purposes for which they may be
operated. Schedule 2 (Subject Matter of the Licence) of the network licence further ligts the
types of networks covered by the licence. The dation and light mantenance depot licences
contain a lig in Schedule 2 (Subject Matter of Licence) of the dations and light maintenance
depots covered by the licences. There is a procedure for modifying the list. The passenger
and non-passenger licences place no redriction on where in Great Britain trans may be
operaed. Modds of each of the five types of licence which this guidance covers ae in
Endosure 1 a-e.

Pur pose of licensing

18

19

1.10

A licence granted under the Act is an authorisation to operate railway assets It sets out the
conditions with which an operator must comply to obtan and retan his authoristion and
aso sts out the circumstances which might lead to the revocation of the licence.

In granting a licence, the Regulator mugt have regard to his generd duties st out in section 4
of the Act. A copy of the text of section 4 is a Appendix 1. The Regulator will wish to see
evidence of the suitability of the gpplicant to operate rallway assats and his dbility to comply
with the various requirements that will be placed on him (see Pat 3). The grant of a licence
does not provide any form of assurance upon which third parties may rey in redion to the
competence or financid standing of the licence holder.

A key piece of evidence about an operator's general competence and fitness will be his
ability to obtain acceptance of his safety case. As a matter of policy, the Regulator will not

September 1995 « OFFICE of the RAIL REGULATOR
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normally grant a licence until he has received confirmation from the Health and Safety
Executive (HSE) that the operator's safety case has been accepted. In certain circumstances,
it may be possble for a licence to be granted before a safety case has been accepted, but in
such ingances, the licence will not come into force until confirmation of acceptance of the
safety case has been received The Ralways (Safety Case) Regulations 1994 describe the
arangements for obtaining acceptance of a safely case from the rdevant infragtructure
controller. The rdevant infragructure controller for most operators will be Railtrack.
Applicants for a licence should conault the infragtructure controller in the firgt case about the
information requirements and timescales for acceptance of safety cases The contact point &
Railtrack isgiven in Enclosure 3.

111 In order to operate a service train operators will normaly dso need the benefit of access
rights. Separate guidance notes on the procedures for obtaining the Regulator's gpprova of
access agreaments are available from the Office of the Rail Reguletor.

Confidentiality

112 Section 145 of the Railways Act 1993 provides for information obtained under the Act to be
disdosed in connection with legd proceedings or datutory functions Subject to the
provigons of section 145, information provided by applicants in reaion to a licence
goplication will be trested as confidentia, unless the gpplicant agrees otherwise.

Related legidation and other documents

113 The legidaion and other legd documents which form the bads of the ralway licenang
sydem are

The Rallways Act 1993;

The Rallways (Licence Application) Regulations 1994;

The Ralways (Sfety Case) Regulations 1994;

The Railways (Class and Miscdlaneous Exemptions) Order 1994;

The Railways (London Regiond Trangport) (Exemptions) Order 1994;
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The Rallways (Regigters) Order 1994;

The Gengrd Authority issued by the Secretary of State to the Regulator on 1 April
1994.

1.14 The Guidance to the Regulator issued by the Secretary of State on 1 April 1994 d<0 refers to
licenang. Copies of dautes, regulations and orders are available from HMSO. Copies of the
Gengd Authority and Guidance are avallable on request from the Librarian, Office of the
Ral Regulator (see Enclosure 3 for address and telephone number), who aso produces a list
of dl publicationsissued by the office

Contentsof guidance

1.15 Theremander of this guidance describes the licensing process and related issues as follows

Part 2. Licence application process.
describes the dages of the procedure, the publication and consultation requirements lad
down in the Ralways Act, and the manner in which the Regulator will normaly expect to

dedl with representations and objections.

Part 3: Licence requirements.

describes the gandard licence conditions, induding those which involve arrangements which
must be gpproved by the Regulator and which must be in place from commencement of
licensed operations.

Part 4: Additional information requirements:
destribes the information required from gpplicants and covers both information which is a

requirement of the Ralways (Licence Application) Regulaions 1994 and other information
which will assst the Regulator in reaching well-informed decisons.
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Part 5: Change of control:

describes how the Regulator will normaly expect to ded with changes in control of a licence
holder, and summarises other circumstances in which alicence may be revoked.

Further information

116 For further information on licence gpplication procedures or to arange an informd
discusson, please contact the ORR contacts shown in Enclosure 3.

OFFICE of the RAIL REGULATOR « September 1995
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2. Thelicence application process

Process outline

21 This Pat dexribes the normd procedures which the Regulaor expects to follow and
illusrative timescades for each dage of the procedure. A summary checklig for licence
goplicants is in Endosure 8. The fird column is the minimum timecde for draghtforward
goplications where dl necessary information is provided in the correct form. The second
illustrates possble timescaes for more complex or contentious goplications or where
additiona informetion is requested from the gpplicant.

Week Initial stage

0 ORR acknowledges receipt of application and application fee, informs applicant
whether publication of application needed (see para 2.3 below) and identifies ORR

contact.

Weeks Checking/initial decision

0-2/0-4 ORR checks application for completeness, seeks further information as necessary and

takes initial decision.

Weeks Satutory consultation

2-6/4-8 ORR publishes a notice stating that the Regulator proposes to grant the licence (giving
his reasons) and inviting representations or objections. Applicant submits information

as necessary on arrangements required to be in place on commencement of

operations
Weeks Final decision and grant of licence
6-10/8-16 Representations and objections (if any) considered and discussed with the applicant.

Regulator decides in the light of these whether to grant licence or hold further formal
discussions before caking a final decision. Applicant submits evidence of approved

safety case and participation in other relevant approved industry arrangements.

OFFICE of the RAIL REGULATOR « September 1995 n
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If there ae no representations or objections and the gpplicat has provided dl the
information necessary in the correct form which would endble the Regulaor to grant a
licence, he may be able to do so within two weeks of the end of the Satutory consultation

period.

Initial stage

2.3

24

25

2.6

The Ralways (Licence Application) Regulaions 1994 ae a Appendix 2. A licence
goplication form with explanatory notes is endosed separady (Endosure 5). All intending
goplicants are encouraged to contact ORR for an initid briefing before submitting a licence
goplication (see Endosure 3 for contact names and telephone numbers).

Section 8(3)(c) of the Ralways Act 1993 requires the applicant to publish his application if
S0 required by the Secretary of State. Regulation 7 of the Ralways (Licence Applicaion)
Regulations 1994 prescribes the manner of publication. The Secretary of State does not
currently require applications to be published.

Every aoplication must be accompanied by the application fee of £250.00 per licence
prescribed in the Rallways (Licence Application) Regulations 1994.

The ORR contact identified a this sage will manage the progress of the gpplication and will
be theinitid point of contact for any questions relating to progress or the process itsdlf.

Checking the application/initial decision

2.7

2.8

Within two weeks of receipt, ORR will check the gpplication for completeness and to ensure
thereis sufficient informeation for the Regulator to decide whether heis minded to approve
or rgject the gpplication.

Where there are gaps in the information requested or further daification is needed, ORR

will @m to inform the gpplicant as quickly as possble, and will usudly expect to dlow two
weeks for any additiona information to be provided - or longer if the goplicant wishes
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Statutory consultation

29 Afta the 24 wesk peiod for the gpplication to be conddered, the Regulator will decide
whether he is minded to goprove or rgect the agpplication. If he is minded to reect the
goplication, the applicant will normdly be given four weeks to meke further representations
and hold discussons, after which period the Regulator will reech a decison. A decison not
to grant alicence does not preciude afurther application being made at afuture dete.

210 If the Regulaor proposes to gpprove the goplication, the gpplicant will be informed of the
way in which the dautory consultation will be handled, and of the prefared timescde for
submisson of the documents and arangements required by the licence and which the
goplicant mugt have in force a the commencement of licensed operaions (in this guidance
referred to as " day one arrangements’).

211 The Regulaor is required by section 8(4) of the Act to publish a notice saying thet he
proposes to grant a licence, giving his reasons, and specifying a period of a lesst
twenty-eight days for representations or objections to be made. The notice will dso normaly
lig the licences for which the gpplicant has gpplied and date the gpplicant's address and the
names of its directors Twenty-eight days will normaly be the specified period, but ORR
will conault the gpplicant in advance if the Regulator condders that a Sgnificantly longer
period would be more gppropriate.

212 The Regulaor's notice must be published in a manner he condders gopropriate for bringing
it to the attention of those likdy to be affected by the grant of the licence. It is likdy that the
notice will be published in the London and/or Edinburgh Gazettes, a nationd newspaper, a
locd government journd or publication and, in appropriste cases, a mgor regiond
newspaper. The notice will also be sent to:
The gpplicant;
Ralltrack;

Other operators the Regulator consders may have an interest;

The Hedth and Sefety Executive;
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The Franchisng Director;

Locd authority representative bodies;

In the case of passenger train and Station operators the notice will o be sent to:

Any relevant Passenger Transport Executive;

The Centrd Rail Usars Conaultative Committee

Any rdlevant Rall Usars Conaultative Committee.

213 Representations and objections recaved will normaly be copied to the applicant for

214

comment asthey arrive unless the Regulator has been asked to tregt them as confidentid.

The Regulator will normdly request the gpplicant to submit information on third party
lighility insurance, proposed dams handiing arangements and other rdevant "day one
arangements' as set out in Pat 3, during the dtatutory consultation period so thet there is
auficdent time for him to consder whether to gpprove them. Where licensed operations are
planned to begin some time after the licence is granted, a different timescde for submisson
and approvd of "day one arangements’ may be agreed with the Regulator. All "day one
arangements' must be gpproved before the licence comes into force.

Final decison

215

Once the dautory consultation period has ended, the Regulator will condder any
representations and objections received, have discussons as he congders necessary with the
goplicant and am to reach a find decison within two weeks. Where representations bring to
light any sgnificant regulatory or other issues, the Regulator may wish to hold discussons
jointly with the gpplicant and relevant third parties, or give third parties the opportunity to
repond to the gpplicat's comments on ther representations The Regulaor will am to
complete any such discussons and reach a find decison within eght weeks, though this
could be longer if particularly complex or contentious issues are raised.
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Granting thelicence

2.16

217

Before granting a licence, the Regulaor will normdly wish to have confirmation from the
HSE that the gpplicant has an accepted sefety case. The Regulator will, a the same time as
he grants the licence, confirm approva of the "day one arangements' reevat to the
gpplicant's operations, as set out in Part 3. He will aso ask the gpplicant to confirm thet there
have been no materid changes to ay of the information submitted snce the dae of the
licence gpplication. The ORR contact will normaly provide a letter in template form to be
completed and sgned by the applicant confirming this.

In cases where licences are granted before the safety case has been accepted, the licence will
come into force once the safety case has been accepted or from the date of commencement
of opeaions whichever is the later. In the later case, the Regulator will provide the
goplicant with a timescde for submisson of rdevant "day one arangements' for approva
before the date on which the licence isto comeinto force.

Statutory register

218 Section 72 of the Rallways Act reguires the Regulator to maintain a regiser of the provisons

OFFICE of the RAIL REGULATOR « September 1995

of every licence granted and every requirement imposed, or consent or goprova given, by
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Enclosure 3 in advance to make an gppointmernt.
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3. Licencerequirements

Agreementsand arrangementsrequired asa condition of licences
31 ThisPatisinthree sections

paragrgphs 35 to 314 cover the agreements and arangements required as a
condition of dl the licences covered by this guidance;

paragraphs 3.15 to 3.21 cover additional agreements and arrangements required as a
condition of some of the licences only;

paragraphs 3.22 to 3.24 cover the policy statements which must be established by the
licensee within sx months of the licence coming into force.

32 Endosure 1 contains modd licences for operaors of passenger trans non-passenger trams,
daions, light mantenance depots and networks. It is not envisaged that licence conditions
will vary to any dgnificant extent between operators, dthough every case will be judged on
itsmerits

33 Thee ae a number of legdly binding arangements which operaors of ralway assts will
be required to enter into as conditions of ther licences and which are to have effect from the
date the licence comes into force (in this guidance referred to as "day one arangements’).
They must be gpproved by the Regulator. The rdevant arrangements and agreements are:

insurance againg third party liahility;
participation in gpproved dams dlocation and handling arrangements;

participation in British Trangport Police Agreement;

paticipaion in goproved arangements for through-ticketing, telephone enquiry
bureaux, settlement and conditions of carriage;

arangements for handling complaints.

OFFICE of the RAIL REGULATOR « September 1995
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The Regulator will wish to have confirmation that the rdevant "day one arangements' ae in
place before the licence comes into force. In cases where licensed operations are planned to
commence on the grat of a licence or shortly theresfter, goplicants will normdly be
required to submit "day one arrangements’ no later than a week after the gpplicant has been
notified that the Regulator proposes to grant the licence. In other cases, a different timescae
may be determined.

The following paragrgphs explan in more detal wha the Regulaior will expect to require
from operators to approve these arrangements.

Insurance againg third party liability

3.6

3.7

This is required under condition 2 of the passenger, non-passenger, ddion and light
maintenance depot licences and under condiition 1 of the network licence.

The Guidance on Third Paty Liability and Insurance a Enclosure 2 outlines the norma
minimum requirements for such insurance to be gpproved. All operators will normdly be
expected to arange cover of no less than £155 million. There is an insurance fadlity
avaldble, detals of which are avaladle from the contacts shown in Endosure 3. The terms
of dl insurance arangements in regpect of licensad adtivities induding sdf-insurance, mugt
be gpproved by the Regulator.

SHf-insurance

3.8

Where an gpplicant is proposing to sdf-insure, by an excess or any other means, for any part
of his third paty ligdility, the information described in the paragrgphs on sdf-insurance in
the Guidance on Third Party Ligbility ad Insurance must be provided.

summary of datidica andyss of historic and/or projected third party risk;

amount of sdf-insurance proposed;

totd sdf-insurance carried on dl policies hdd;

auditor's catificate certifying the ability of the applicat to mest his obligaions
under any sdf-insurance,
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39  This information should be submitted on the form a Enclosure 6 (Notification of Intention
to Sdf-Insure Part of Third Party Liability), as soon as possble and preferably no later than
a week dfter the gpplicant has been notified that the Regulator proposes to Guidance on
Licenang of Operaors of Ralway Assats goprove the gpplication. Condderdtion of the
information can therefore proceed during the datutory consultation period, thereby
minmigng the risk of extending the licenang process. A different timescde may be agreed
with the Regulator if the applicant wishes

Submission of insurance documentation

310 At leest 15 days before the commencement of licensed operations and before the licence
comes into force, operators must submit a certificate of insurance as st out in the Guidance
on Insurance Agang Third Paty Liability. Operaiors who are not buying into the centrd
insurance fadlity and ae making dternative arrangements are advised to submit detals of
those arangements & the same time as the information on sdf-insurance to ensure that the
Regulator has aufficient time to condder whether the proposed insurance is stisfactory and
should be gpproved. Operators who are buying into the centrd facility need provide only the
certificate of insurance mentioned above.

311 The ORR contact will normaly provide two letters in template form, one to be completed by
the goplicat and the other by his insurance broker, which save to confirm that the
above mentioned arangements have been made and which cover the documentation
required.

Claimsallocation and handling arrangements

312 This is required under condition 3 of the passenger, non-passenge, ddion and light
maintenance depot licences and under condition 2 of the network licence,

3.13 All licensed operators are required to have dams dlocation and handling arangements
goproved by the Regulator. Ralway Clams Limited (RCL), a subddiay of the British
Ralways Boad (BRB), operates goproved dlocation and handling arrangements as agent
for BRB, Raltrack and BRB aubddiaies. All operaors may become paties to thee
arangements if they wish by entering into an agreement with RCL. Operators who dect to
do this mug provide the Regulaor with evidence satifactory to the Regulator that
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gopropriate arrangements are in place. Further information about RCL may be obtained from
the contact shown in Enclosure 3.

Operaors who wish to have differet dams dlocation and handling arangements must
provide the fallowing for the Regulaor's goprovd:

generd description of arrangements,

forma agreement between operator and RCL on dlocation of ligbility, procedures
for resolving disouted liability and procedures for handling joint ligility;

procedures to ensure that uncontested clams will be sdtled promptly, without
waiting for any dlocation of liability between operators to be agreed;

procedures to be followed to ensure that wrongly addressed claims are redirected to
RCL or to the rdlevant operator;

arangements for publicising the daims procedure.

In generd terms, the Regulaor will normaly expect any dterndive arrangements to provide
a leest the same or comparable sandards of sarvice and settlement to clamants as that
provided by RCL.

To ensure aufficent time for dternative arangements to be conddered, goplicants are
advised to submit their proposas no later than one week after they have been notified that
the Regulator proposes to goprove their gpplications, or a such later date as the Regulator
agrees. The ORR contact will normaly provide a letter in template form to be completed and
ggned by the gpplicat confirming that the above mentioned arrangements have been made
and covering the documentation required.

British Trangport Police agreement

317

This is required under condition 4 of the passenger, non-passenger, ddion and light
maintenance depot licences. It is not a condition of the network licence.
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3.18 All operators are required to enter into an agreement gpproved by the Secretary of State for
the provison of core police sarvices by the British Trangport Police The rdevant contact
points are in Enclosure 3. The Regulator will require confirmetion that an gpplicant is paty
to an approved agreement before the licence comes into force The ORR contact will
normdly provide a letter in templae form to be completed and sgned by the gpplicant
confirming thet the above-mentioned arangements have been mede and coveing the
documentation required.

Throughtticketing and related arrangements

3.19 Condition 7 of the passenger licence requires passenger train operators to participate in and
comply with arangements goproved by the Regulator for: the sde and honouring of
through-tickets and other tickets

Settlement of amounts due from the sale of through and other tickets;
telephone enquiry bureau services,
conditions of carriage for through-tickets.

320 Opedaors may paticipae in the arangements dready goproved by the Regulator under
BRB's passenge licence. Further information about these arangements may be obtained
from the ATOC contact shown in Endlosure 3.

3.21 Applicants proposing to operate sarvices into London must dso have approved arrangements
for throughticketing on to the London Underground Limited (LUL) sysem. A key
additiond requirement in this regpect is the technicd compatibility of tickets with LUL's
automatic gating sysem. The Regulador has gpproved LUL's through-ticketing
arangements, induding its agresments with BRB in repect of Travedcad and
throughtickets and will request LUL to fadlitate paticipaion in these arangements by
other operators. Rembursement of LUL's reasonable costs in 0 doing is on the same bass
as st out for the BRB arangements in para 3.16 above. Further information about the LUL
arangements may be obtained from the contact shown in Enclosure 3.
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322 The ORR contact will normaly provide a letter in template form to be completed and sgned

by the goplicant confirming that the above-mentioned arrangements have been made and
covering the documentation required.

3.23 Applicats who bdieve that different arangements would satisfy this licence condition
should consult the Regulator's office as soon as possble, o that the Regulator's requirements
can be explained in detall.

Complaints handling procedure

3.24 Condition 11 of the passenger and daion licences requires the licence holder to establish
and comply with a complaints handling procedure approved by the Regulator. Subject to
that, applicants are free to st up whatever procedures they consder best meet the needs and
expectations of their cusomers and ther busness The summary of principles in Endlosure 4
provides guidance on the isues the Regulator will expect to be covered in the complaints
handling procedures submitted to him for gpprova. Applicants should note, in paticular,
that the Regulator will expect the rdevant Ral Usars Conaultaive Committeg(s) to have
been conaulted on the procedures and will adso expect to see gpecific proposas for
publicisng the procedure. Applicants are encouraged to submit their proposed procedures as
early in the gpplication process as possble.

Policy satementsrequiring the Regulator's approval after licences comeinto force

3.25 There are two licence conditions which require policies to be esablished by the licensee no
later than Sx months &fter the licence comes into force:

Environmentd Pdlicy;
Disabled Peopl€e's Protection Policy.

326 The Environmentd Policy is required under condition 5 of the passenger, non-passenger,
daion and light mantenance depat licences and under condition 4 of the network licence
The Disabled People's Protection Policy is required under condition 10 of the passenger ad
dation licences It is not a requirement of the non-passenger, light maintenance depot and
network licences.
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3.27 Environmentd Guidance from the Regulaor and the Regulator's Code of Practice for
Dissbled Passengers mug be taken into account in preparing the two policy satements. The
guidance documents will be sent to applicants on request.

Summary

328 The fdlowing table summarises the “day one arangements’ and “6 months polices’
required under each licence.

Passenger Non- Station | LMD | Network
passenger

“Day one arrangements”
Third party liability insurance 4 4 v v v
Claims allocation & handling arrangements v v v 4 4
British Transport Police Agreement 4 4 v 4
Throughtticketing and related arrangements 4
Complaints handling procedure 4 4
“6 months policies”
Environmental policy 4 v v v v
Disabled People’s Protection Policy v v
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4. Additional information requirements

I ntroduction

41 The goplication form enclosed (Enclosure 5) provides a condgtent format for the core
infformation required by the Ralways (Licence Application) Regulaions 1994. This
information is needed to endble the Regulator to undersand the scope of the proposed
operations for which a licence is required and to provide the generd financid, operaing and
organisationa background of the gpplicant.

42  This section deds with other information which is dedrable in the intereds of a wdl
informed decigon, and to enable the Regulator to cdculate the annud licence fee.

Additional financial infor mation

4.3 In order to cary out his licenang functions effectivdy and in accordance with his datutory
duties, the Regulaior wishes to have a sound understanding of the nature of the agpplicant's
busness. Because of the numerous interfaces and interactions between licensed operators
and the scope for operators to affect essentid indudry-wide arangements, the Regulator
neads to be assured that the applicant understands the finendd and other implications of
ralway operations and has gppropriate financia sanding.

44 It is atticipated that these requirements will generdly be sdidfied by the provison of a
banker's reference in respect of new entrants to the rallway industry. The banker's reference
should be in a form satifactory to the Regulator (see note 56 in the Applicaion Form
Explanatory Notes).

45  If an gpplicant, for any reason, cannot or does nor wish to provide a banker's reference, the
Regulator should be notified as soon as possible so that he can consder, with the applicant,
other proposds for gaining the assurance he requires.

Annual licencefee

46  Section 91)(b) of the Ralways Act 1993 provides tha licences may contan a condition
requiring a fee to be pad. It is Government policy that the codts of regulaion should be
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borne by the licence holders. Licensed operators will therefore be charged an annud fee
based on a scde determined according to turnover. A single fee will be charged in respect of
al licensed activities taken together. Applicants are therefore asked to provide an edimate of
their gross turnover on licensed adtivities for the full finendd year in which the gpplication
is made. Where the application is made pat way through a financd year, ORR will
cdculate the rdevant proportion of the annud fee and notify the applicant once the licence
has been ganted. The licence goplication fee will be deducted from the firg anud fee in
cas=s where the gpplication is successful. The scale of fees for the current financid year is &
Enclosure 7, together with a definition of turnover. A revised scale of fees will be published
before the beginning of each subsequent financid yeser.

Additional non-financial information

4.7

The Regulaor, in carrying out his functions, has dutiesin relaion to:
the protection of the interests of users of railway services,
the need to protect dl persons from dangers arisng from the operation of railways,

the effect on the environment of activities connected with the provison of ralway
services,

This means that the Regulator needs information on the competence and good repute of both
the gpplicant and its senior management. He will therefore wish to have information about
awy legd o enforcement proceedings agang the goplicant or its senior managers.
Applicants will be asked to provide the following informetion:

Oetals of any crimind or legd proceedings againg directors, company officers or
magor shareholders;

detalls of any current or pending litigation againg the applicant;
detals of any prosecutions or enforcement orders made by environmenta agencies,

locd authorities, or the Hedth and Safety Executive, together with a description of
remedid action taken or proposed.
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48  Applicats should note cha the Regulaor will consult the HSE in respect of ay
prosecutions or enforcement orders disclosed which gppear to him to have hedth and sefety
implication.
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5. Change of control

I ntroduction

51  Change of control of the licence holder is one of the events which may lead to a revocation
of the licence. The change of control condition of the licence requires the licence holder to
notify the Regulaior as soon as practicable if any person obtains control of the licence
holder. This section covers the procedures the Regulator expects to follow on a change of
control of a licence holder in order to decide whether or not to approve that change of
control. Schedule 1 of the licence sets out this and other circumdtances in which a licence
may be revoked by the Regulaor. In mos cases not less than three months notice of
revocation is required, dthough a serious breach of the Ralways (Safety Case) Regulations
199 is grounds for an immediate revocation. Where the licence holder is a franchise
operator, the Regulaor mud consult the Franchisng Director before giving notice of
revocaion. Further detaled guidance is contained in Endosure 9 (Change of Control of
Passenger Train Operators. Criteriaand Procedures).

Change of control

52 In carying out his licenang and other functions the Regulator is obliged to do 0 in
accordance with his datutory duties. In determining whether or not to grant a licence, the
Regulator will trest eech case on its individud meits and in doing so will give due
condderation to a number of matters. The provison of information to him as to these maiters
and his judgements on the besis of the submitted information are important pats of the
licence award process In some respects, paticulaly in rdation to financid meatters, the
Regulator requires information concerning not only the goplicant, but dso its parent and
ultimate holding companies.

53 A change of control of a company which dready holds a licence does not necesstate the
awad of a new licence The legd entity holding the licence remains the same. It is the
identity of the shareholders or a least one of them, which has changed. However, these
changes may have a dgnificat effect on the ability of the licence holder to continue
properly to discharge its licence obligations. In principle, therefore, the Regulator will expect
to goproach the condderation of the exercise of his powers on a change in control in a
number of respects as if the licence holder were in fact goplying for a new licence. For
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example, the finenad information required in a new licence goplication will dso be required
to be submitted in the case of a changeof control.

If the dteration in its shareholdings would not, had a new licence in fact been sought, have
led the Regulator to make a decison on the award of the licence which is different from his
origind decison to grant it, the licence holder may expect tha the Regulator will gpprove
the changein contral.

It is possble, however, that the change in contral dters the suitability of the licence holder to
continue to be authorised to operate rallway assets of the kind covered by the licence, or
causes the terms or conditions of that authorisation to require amendment. It may adso be that
the licence holde's arangements to comply with certan requirements of the licence, for
example in rdation to third party ligdility insurance and the extent of the sdf-insured excess
on its insurance policies, require dteration. If the Regulator congders that the circumstances
following the change of control are such that it would be gppropriate to revoke the licence he
may, as an dternaive, condde, in conqultation with the licence holder, what amendments to
the terms of the licence would be appropriate in order to remedy the perceived defects. It
will be for the licence holder to decide whether or not it wishes to agree any such
amendments as an dternative to the licence being revoked.

The ddfinition of "control" for the purposes of this section can be found in Pat I
(Interpretation) of the modd licencesin Endosure 1.

Notification to the Regulator of change of control

5.7

All licence holders are strongly advised to notify the Regulator, if they are able to do so, of a
planned or possble change of control a leest 8 weeks before the change of control is
expected to come into effect. This will, in mogt cases, dlow sufficent time for the Regulaor
to congder whether any of the arrangements which have dready been approved under the
licence need to be changed, and for discussons on any such changes to be hed with the
licence holder, with the am of reaching a decison on whether or not to gpprove the change
of control before is comes into effect. Where a licence holder is not ale to give prior
natification, the Regulaior should be informed of a change of control as soon as practicable
after that change has taken place.
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58 A different process is needed in the case of a possble change of contral as a result of the
awad, by the Franchigng Director, of a franchise The Ralways Act requires that the
Regulator be consulted on the persons to whom an invitation to tender will be issued. The
Regulator will therefore meke arrangements to satisfy himsdf, a tha dage of the suitability
of chose persons and the implications of their gaining control over the licence holder.
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Appendix 1. Section 4 of the Railways Act 1993

General duties of the Secretary of State and the Regulator

4.-(1) The Secretary of State and the Regulator shdl each have a duty to exercise the functions
assgned or tranderred to him under or by virtue of this Pat in the manner which he

consders best caculated -
(@  toprotect theinterests of users of raillway services,

(b) to promote the use of the ralway network in Grest Britan for the cariage of
passengers and goods, and the development of, that railway network, to the greatest
extent that he congders economicaly practicable;

()  topromote efficiency and economy on the part of persons providing railway services,
(d)  topromote competition in the provision of rallway services

(e to promote measures desgned to faclitate the making by passengers of journeys
which involve use of the services of more than one passenger sarvice operdor;

) to impose on the operators of railway services the minimum redricions which ae
conggtent with the performance of his functions under this Part;

(9 to enable persons providing railway services to plan the future of their busnesses
with a reasonable degree of assurance.

(2) Without prgudice to the generdity of subsection (1)(@) above, the Secretary of State and the
Regulator shdl eech have a duty, in paticular, to exerdse the functions assigned or
tranderred to him under or by virtue of this Pat in the manner which he condders is best
caculated to protect-

@ the interests of users and potentid users of services for the cariage of passengers by
ralway provided by a private sector operaor othewise than under a franchise

agreement, in respect of
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@) the prices charged for travel by means of those sarvices, and

(i) the qudlity of the service provided,

in cases where the circumstances appear to the Secretary of State or, as the case may
be, the Regulator to be such as to give rise, or be likely to give rise, to a monopoly
gtuation in the passenger transport market; and

the interests of persons providing sarvices for the carriage of passengers or goods by
ralway in thar use of any ralway fadlities which ae for the time bang vesed in a
private sector operator, in respect of

() the prices charged for such use; and

(i1 the qudlity of the service provided.

(3) The Secretay of State and the Regulator shdl each be under a duty in exercsng the
functions assgned or trandferred to him under or by virtue of this Part-

4

©)

@

)

to take into account the need to protect dl persons from dangers arisng from the
operation of ralways, taking into account, in paticular, any advice given to him in
thet behdlf by the Hedlth and Sefety Executive; and

to have regad to the effect on the environment of activities connected with the
provison of railway services,

The Secretary of State shdl dso be under a duty, in exerdsng the functions assgned or
trandered to him under or by virtue of this Pat to promote the awad of franchise
agreaments to companies in which qudifying ralway employees have a subdantid interes,
"qudifying ralway employess' meening for this purpose persons who are or have been
employed in an undertaking which provides or provided the services to which the franchise
agreement in question relates a a time before those services begin to be provided under that
franchise agreement.

The Regulator shdl dso be under a duty in exerciang the functions assgned or transferred
to him under this Part-
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@ until 31 December 1996, to take into account any guidance given to him from time
to time by the Secretary of State;

(b) to at in a manner which he consders will not render it unduly difficult for persons
who are holders of network licences to finance any activities or proposed activities of
theirs in relaion to which the Regulator has functions under or by virtue of this
Pat (whether or not the activities in question are, or are to be, caried on by those
personsin their capacity as holders of such licences); and

(© to have regard to the financid pogtion of the Franchisng Director in discharging his
functions under this Part.

(6) In peforming his duty under subsection (1)(@) above 0 far as reaing to services for the
cariage of passengers by railway or to dation sarvices, the Regulator shdl have regard, in
particular, to the interests of persons who are disabled.

(7) Without prgudice to the genedity of paagraph () of subsection (1) above any
arangements for the issue and use of through tickets shall be regarded as a measure fdling
within thet paragraph.

(8) For the purposes of this section, "monopoly Stuation” has the same meaning as it has in the
Fair Trading Act 19731" (in this Pat refared to as "the 1973 Act"), except that in rdation to
the passenger trangport market-

(@  the expresson indudes a monopoly Stuation which is limited to the passenger
trangport market in some part of the United Kingdom; and

(b)  in the gpplication of section 7 of the 1973 Act (monopoly Stuetion in rdation to the
supply of services) for the purposes of paragraph (a) above, references in that section
to the United Kingdom shal accordingly be taken to include references to a part of
the United Kingdom.

(9) Inthissction

1 1973¢c.41
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"environment”

"the passenger transport market"

"through ticket"

2 1990 ¢. 43

has the memning given by section 1(2) of the
Environmenta Protection Act 1990;2

means the market for the supply of savices for the
cariage of passengers, whether by rallway or any other
means of transport;

means-

€) a ticket which is vdid for a journey which
involves ue of the savices of more than one
passenger service operator; or

(b) a combinaion of two or more tickets issued at

the same time which are baween them vdid for
such ajourney.
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Appendix 2: The Railways (Licence Application)
Regulations 1994

STATUTORY INSTRUMENTS
1994 No. 572

TRANSPORT

The Railways (Licence Application) Regulations 1994

Made 7" March 1994
Laid before Parliament 8" March 1994
Coming into force 1% April 1994

The Secretary of State, in exercise of the powers conferred on him by sections §(3) and
143(3) of the Ralways Act 1993°® and of dl other powers endbling him in that behdf, after
conqultation with the Ral Regulaor and the Director of Passenger Ral Franchiang in
accordance with section 8(8) of that Act, hereby miakes the following Regulaions-

Citation and commencement

1 These Regulaions may be cited as the Ralways (Licence Applications) Regulations 1994
and shdl comeinto force on 1 April 1994.

I nterpretation
2.-(1) InthexeRegulaions,

"goplication” means an goplication for alicence;

3 1993 ¢.43. See section 83 for the definition of “ prescribed”.
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"the Act” means the Rallways Act 1993.

(2) In these Regulaions, any reference to a numbered regulation shdl meen the regulaion
bearing that number in these Regulations and any reference in a regulation to a numbered
paragraph is areference to the paragraph bearing that number in thet regulation.

Manner of making licence applications

3.-(1) Evey goplication

@

)

©

(d

©

(f)

dhdl beinwriting;

shdl spedfy in full the name of the gpplicant and his address (being, in the case of a
company, the address of its registered or principd office);

shdl specify the rallway assets, or class or description of rallway assets, of which the
gpplicant wishes to be authorised to be the operator;

dhdl describe the activities which the gpplicant wishes to carry out pursuant to the
licence;

shdl specify every licence held, and every licence gpplied for, by the goplicant;

shdll be signed by or on behdlf of the applicant.

(2) Every application shdl specify any bankruptcy order, as defined in section 381(1) of the
Insolvency Act 1986, which has a any time been made againg the gpplicant, or, where the
goplicant isacompany, againg the directorsfor the time being of that company.

(3) Every gpplication made by acompany shdl spedify-

@ the amount of ay isued shae capitd of that company and the full name and
address of every person owning more than 3% of that issued share cgpitd; and
4 1986 c45. [DET 6894]
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(b) the full name and address of every director of that company;

and, where any such person or any such director is a company, the address shdl be tha of
the registered or principd office of that company.

L odgement of applications

4. Every agpplication shdl be addressed to the Regulaior and shdl be ddivered to or st by
pre-paid pogt to the principd office of the Regulator.

Fee payable with applications
5. Thefeeto accompany an gpplication shal be £250.
Documents to accompany applications
6.-(1) Subject to paragraph (2), every gpplication shall indude the following documents

(@  the mogt recent audited financid dSatements of the gpplicant (in this regulaion
referred to as the "audited accounts');

(b) the audited financid datements of the agpplicant for the two finanda years preceding
thet to which the audited accounts relate;

(©  an interim financid tatement whether audited or not for the period or any pat of the
period from the end of the financid year in respect of which the audited accounts
relate, up to the date of the gpplication.

(2) Where the applicant is a subddiary underteking, the gpplication shdl indude the following
documents

@ the most recent audited group accounts (in this regulaion refered to as "the latest

audited group accounts') in respect of the group of which the subddiary undertaking
forms part;
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(b) the audited group accounts in respect of tha group for the two finandd years
preceding that to which the latest audited group accounts relate;

(©  aninteim finendd gatement for that group, whether audited or not, for the period or
any pat of the period from the end of the financd year in respect of which the
audited group accounts relate to the date of the gpplication.

(3) The audited accounts, the latest audited group accounts the audited financid dSatements
referred to in paragraph (1)(b) and the audited group accounts referred to in paragraph (2)(b)
dhdl indude any audited consolidated financid datements or accounts for the rdevant
periods.

(4) Inthisregulation—

"the 1985 Act" means the Companies Act 1985°;

"group’ has the meaning given by section 262 of the 1985 Act’;
the expresson

"group accounts' has the same meaning as it has in section 227 of the 1985
Adt’;

"subgdiary undertaking” hes the meaning given by section 258 of the 1985 Act’.

Manner of publishing applications

7.-() If the Secretary of State requires that an application be published by the gpplicant pursuant to
section §(3)(c) of the Act, the manner of publication shal be in accordance with paragraph
.

® 1985 (c.6)
6 Section 262 was inserted by section 22 of the Companies Act 1989 (c.40)
7 Section 227 was inserted by section 5(1) of the Companies Act 1989

8 Section 258 was inserted by section 21(1) of the Companies Act 1989
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(2) There sl be published a least once in the London Gazette, the Edinburgh Gazette and in

one or more newspapers whose circulation (together) covers the whole of Great Britan a
natice containing the fallowing particulars--

(@  asaement tha the goplicant has made an gpplication for alicence under the Act;

(b) the information refered to in regulation 3(1)(b) and (€), and a summay of the
information referred to in regulaion 3(1)(c) and (d), contained in the application;

(© a Satement that the gpplication has been sent to the Regulator and the address of the
principd office of the Regulator.

Sgned by the authority of the
Secretary of State for Trangport
Roger Freeman
Miniger of State,
7th March 1994 Department of Transport
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EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations prescribe the manner in which gpplications for a licence to operde a
ralway asst under section, 8 of the Ralways Act 1993 ae to be made, induding the
documents which are to be submitted and the manner in which gpplicaions ae to be
published, if required by the Secretary of State under section 8(3)(c) of that Act. Every
goplication for a licence is to be sent to the Rall Regulator whose principd office & the time
these Regulations come into force is 1 Waterhouse Square, 138-142 Holborn, London
ECIN 2QT. Thefeeto be paid with each gpplication is £250.
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